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The Health Committee is appointed under Standing Order No. 152 to examine the expenditure, 
administration and policy of the Department of Health and associated public bodies. 


The Committee consists of 11 Members. It has a quorum of three. Unless the House 
otherwise orders, all Members nominated to a committee appointed under this order shall 
continue to be members of that committee for the remainder of the Parliament. 


The Committee has power; 


(a) to send for persons, papers and records, to sit notwithstanding any adjournment of the 
House, to adjourn from place to place, and to report from time to time; 


(b) to appoint specialist advisers either to supply information which is not readily available or 
to elucidate matters of complexity within the Committee’s order of reference; 


(c) to communicate to any other committee appointed under the same Standing Order (and to 
the European Scrutiny Committee, to the Committee of Public Accounts, to the Deregulation 
Committee and to the Environmental Audit Committee) its evidence and any other 
documents relating to matters of common interest; and 


(d) to meet concurrently with any other such committee or with the European Scrutiny 
Committee or any sub-committee therefore for the purposes of deliberating, taking evidence, 
or (in the case of any other such committee), considering draft reports. 


The membership of the Committee since its nomination on 14 July 1997 has been as follows: 


Mr David Amess (added 20 July 1998) 

Mr John Austin 

Dr Peter Brand 

Mr Peter Brooke (discharged 21 July 1997) 
Mr Simon Burns (added 5 July 1999) 

Julia Drown 

Mr John Gunnell 

Mr David Hinchliffe 

Ann Keen (discharged I] February 1999) 

Mr Andrew Lansley (discharged 20 July 1998) 
Mr Ivan Lewis (added ] February 1999) 

Dr Howard Stoate 

Mr Robert Syms 

Mr Robert Walter (added 2] July 1997, discharged 5 July 1999) 
Audrey Wise 





Mr David Hinchliffe was elected Chairman on 17 July 1997. 
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The Health Committee has agreed to the following Report:— 


THE REGULATION OF PRIVATE AND OTHER INDEPENDENT HEALTHCARE 


INTRODUCTION 


1. The Health Committee has never before devoted an entire inquiry into the operation of the 
independent health care sector.’ Our focus has traditionally been on the operation of the NHS. 
To some extent our approach has mirrored the Government’s own. The latest Annual Report 
of the Department of Health (the Department) makes no mention of private health provision 
despite the fact that it makes a considerable contribution - for better or worse - to the nation’s 
health. 


2. Our decision to launch this inquiry arose from anecdotal reports we had received that 
patients in the independent sector were subject to far less protection than those in the state sector. 
There were disturbing accounts of doctors suspended from the NHS continuing to practise in 
the independent sector.’ Patient representative groups informed us of difficulties they had 
encountered in having their complaints investigated when these related to matters outside the 
NHS. Moreover many organizations within the independent sector told us that they were 
dissatisfied with the adequacy of the current regulations governing their operation. 


3. We announced on 7 December that we would undertake the present inquiry. Our terms of 
reference were as follows: 


“To examine the adequacy and extent of the regulation, monitoring and inspection of 
healthcare outside the NHS. The Committee will also take evidence on complaints procedures 
relating to such provision.” 


4. Between February and May of this year we took oral evidence from Department of Health 
officials, the NHS Confederation, the National Nursing Homes Regulation and Advisory Group, 
the Consumers’ Association, the National Consumer Council, Action for Victims of Medical 
Accidents, Action for the Proper Regulation of Private Hospitals, the Independent Healthcare 
Association, BUPA Hospitals, General Health Care Group, Nuffield Nursing Homes Trust, 
Community Hospitals Group, Westminster Health Care, Priory Health Care, St Andrew’s 
Hospital Northampton, the Mental Health Act Commission, MIND (The National Association 
for Mental Health), the Royal College of Psychiatrists, the Advertising Standards Authority, Mr 
Asem Mohammed, the British Association of Aesthetic Plastic Surgeons, the British Association 
of Plastic Surgeons, Harley Medical Group, Transform, the British Medical Association, the 
Private Practice Forum of the Academy of Medical Royal Colleges, the Independent Doctors 
Forum, the Royal College of Nursing, the General Medical Council, the Medical Defence Union 
and Baroness Helene Hayman, Parliamentary Under Secretary of State and the Rt Hon Frank 
Dobson, MP, Secretary of State, Department of Health. 


5. In addition we have received well over 100 written memoranda which have also informed 
our discussions. We are grateful to all those who presented written or oral evidence to us. 


6. We felt it important to gather evidence at first hand of practices in the independent sector. 
We visited Stockton Hall in York, a medium-secure hospital for adults suffering from mental 
illness with 106 beds, owned by Partnerships in Care; the Retreat in York, which has 160 beds 
and deals with acute psychiatric problems and alcohol and drug dependence and is a charitable 
trust under the responsibility of the Society of Friends; the Wellington Hospital, which has 247 
beds and 19 day places for acute medical and surgical care and is owned by PPP/Columbia; the 
Medicentre at Victoria Station, a walk-in GP clinic owned by Sinclair-Montrose; the Highgate 
Private Hospital, which is privately owned and has 34 beds and eight day places, and offers acute 


Independent health care we define as health care which is provided outside the NHS by commercial or charitable 
interests. 
2 See The Sunday Times, 14.2.99, p.10; The Daily Telegraph, 1.3.99, pp.5-7; Ev., pp 109-110. 
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medical and surgical treatment including cosmetic surgery; and two small privately owned 
clinics in Harley St, the Wellman centre which treats male impotence problems and sexually 
transmitted diseases and the HEH clinic which offers high intensity light treatment for tattoo and 
hair removal and for skin blemishes. We would like to thank all these organizations for letting 
us See their facilities. 


7. In addition we held an informal seminar to allow us to be briefed on several areas of our 
inquiry. We are extremely grateful to the King’s Fund for organizing this on our behalf and in 
particular to Justin Keen and Ian Wylie of the King’s Fund, Professor Roland Blackwell, of 
University College, London (an adviser to Kensington, Chelsea and Westminster registration and 
inspection unit), Capsticks Solicitors, a leading firm specializing in NHS issues, Gordon Mitchell 
of Health Quality Services and Dr Charles Shaw of Caspe Research UK, both health 
accreditation bodies, for participating in this exercise. 


8. We have been greatly indebted to our three specialist advisers on this report, Dr Janine 
Collins, Senior Medical Claims Handler, The Medical Defence Union, Ms Monica Kerr, 
Manager of the Registration and Inspection Unit, Kensington, Chelsea and Westminster Health 
Authority and Mr Chris Vellenoweth, an independent advisor on health policy and former special 
projects manager, NHS Confederation. We would like to record our thanks to them for all their 
work on our behalf and for sharing with us their considerable expertise. 


9. The areas on which we have chosen to focus are acute provision (both in hospitals and in 
clinics) and mental health. We have taken a limited amount of evidence on social care provision 
but we felt that the proposals set out in the White Paper Modernising Social Services indicated 
that the Government was well advanced in its plans for the regulation of general nursing homes, 
especially those for the frail elderly. We recognize that arrangements for meeting the health care 
needs of those accommodated in nursing homes require regulation and we have therefore 
explored the mechanisms for integrating the regulation of social care with that of health care (see 
below paragraph 95). We have not dealt specifically with palliative care although some of our 
recommendations will have a bearing on this area. We have not felt able within the limitations 
of this inquiry to assess fully the implications of private sector dentistry in the UK although we 
note the British Dental Association’s figures indicate that approximately 24% of dental work 
undertaken in the UK was privately funded in 1998 and in some areas access to NHS dentists 
is a problem.? We have received very little evidence on the subject of alternative and 
complementary medicine much of which is provided in totally unregulated settings. 
Nevertheless we hope that some of our conclusions will have a bearing on the future 
arrangements for this sector. Finally we have not felt it appropriate to focus on problems relating 
to charging within the sector although we do make specific recommendations on the commercial 
arrangements relating to payment for cosmetic surgery and other similar treatments. 


10. A separate problem, and a matter of great concern to us, is the complete absence of any 
reliable data on the number and activities of individual clinics such as those dealing with 
slimming, cosmetic surgery, hair replacement or complementary medicine. 


Current state of the sector 


11. The total value of health services provided by the private and independent sector has been 
estimated at £14.5 billion for the financial year 1997-98.’ Table 1 gives some indication of the 
breadth of the market.” 


> By., p391. 


4 Laing’s Healthcare Market Review 1998-99, (1998), p38. 
> Ibid, p39. 
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Table 1: 


Value of independent sector supply of health care: major markets, UK 1997-98 


£ million £ million 


Acute sector 2350 
Independent medical/surgical hospitals and clinics 
Surgeons’, anaesthetists’ and physicians’ fees 
Acute psychiatric and substance dependency treatment 
Medical/physical rehabilitation 
Screening 
Fertility regulation 
Private treatment in NHS hospitals 


Long term care of elderly and physically disabled and 
other non acute, non psychiatric care 
(annual value at April 1998) 

Private nursing homes 

Voluntary nursing homes 

Private residential homes 

Voluntary residential homes 

Home Care 


Psychiatric rehabilitation & non-acute mental illness 
Care in private & voluntary psychiatric nursing homes & 
hospitals 


Care in private & voluntary nursing homes & hospitals 


3 
Sight tests, spectacles 79 
And contact lenses 

7 


0 
Complementary medicine 0 





12. Because the provision of independent health care can be categorised in different ways, 
there is some variation in published information about the make-up of the sector. The latest 
published information is contained in the Department’s Statistical Bulletin on private hospitals, 
homes and clinics which is, in turn, drawn from statistics recorded at the date of routine 
inspection of the premises registered between | October 1996 and 31 March 1997.° This shows 
that there were a total of 5,907 establishments with 196,450 beds in England registered under 
Part II of the Registered Homes Act 1984, which requires the registration of independent nursing 
homes and mental nursing homes.’ Within the non-acute sector - mainly nursing homes and 
mental nursing homes for elderly people - there were 5,559 homes with 185,947 beds.* The 
acute sector comprises two main components: 


© DoH Statistical Bulletin 1998/14. 
” Ibid, para 12. 
8 Ibid, para 14. 
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* The general sector, within which there were 230 hospitals (defined as hospitals with 
operating theatres) with 9,717 beds having an average occupancy of just over 50%.’ 


* The psychiatric sector of 64 hospitals with some 1,915 beds.'° The number of beds is 
estimated because of the difficulty in distinguishing between acute and non-acute mental 
health provision and between general and mental health provision in multi-speciality 
hospitals. 


13. At mid-1998 the NHS offered about 3,000 private beds, 1,375 of which were in 75 
dedicated private patient units (i.e. occupying entire wards or wings of an NHS Trust hospital)."’ 
The remainder were pay beds in small numbers, also utilised by NHS patients, whose private 
patient occupancy has been estimated at only around 10%." 


14. The sector is funded mainly by private medical insurance which accounts for about 70% 
of the market. The remainder comprises direct payment by patients (20%) treatment funded by 
the NHS (5%) and miscellaneous other groups including patients from overseas (5%)."° 
Approximately 11% of the UK population has private medical insurance.'* The independent 
hospital sector is dominated by three providers, General Healthcare Group, BUPA Hospitals and 
Nuffield Hospitals who between them have just over half the total number of beds.'° 


15. It is estimated that 20% of elective surgery in the UK is undertaken within the private 
sector'® but this conceals areas where the sector has a more prominent role. The number of 
patients per year the sector operates on is around 850,000” including almost a third of all hip 
replacements.'* Almost half the abortions performed in the UK are carried out in the 
independent sector.'? Last year the NHS commissioned some 29,000 elective ordinary 
admissions and 62,000 day cases from the independent sector.”” There is evidence to suggest 
that demand for the independent acute sector is currently fairly static”' while that for cosmetic 
surgery and services provided by specialist clinics is growing.”” The NHS funds very little 
cosmetic surgery so demands for this market are met almost entirely by the private sector. 


16. The NHS makes significant use of the voluntary sector to provide palliative care. Of the 
171 hospice units in England, 35 are run by the NHS which manages only 17.5% of all specialist 
palliative care beds in England.” 


17. The independent sector provides some 67% of beds for non-acute psychiatric care in 
independent nursing homes and residential homes”. There is a growing demand for beds for 
mentally ill and mentally infirm people - the figure for the number of beds in 1998, 25,500, 
represents an increase of 48% compared with 1994.” In acute psychiatry, about 55% of the 
UK’s medium and low security beds are provided by the sector.”° Registered mental nursing 


Ibid, table 6d. 

The IHA and Laing & Buisson database (1997) give an estimated total of 2,400 acute psychiatric and substance abuse 
beds in all types of independent hospitals with provision for psychiatry. 

Laing’s Healthcare Market Review 1998-99, table 2.7 and Binley’s Directory of NHS Management (1998). 
Laing’s Market Review, p56. 

Ev., p87. 

Laing’s Market Review, p95. 

Ev., p92. 

Ev., p117. 

Ev., p87. 

A Guide to Standards in Private Practice, produced by the Private Practice Forum of the Academy of Medical Royal 
Colleges (1997), p3. 

J Ev., p2. 

°° Ibid. 

Laing’s Market Review, p51. 

EV, p22!: 

EV.,. Das 

Ev., p98. 

~ DoH Statistical Bulletin 1998/37, para 32. 

Ev., p161. 
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home provide over 80% of beds for the care of brain-injured people.*’ About 30% of occupied 
independent psychiatric beds are funded by the NHS.” 


Nature and scope of current regulation 


18. The current legislation governing the regulation of independent health care in England is 
Part II of the Registered Homes Act 1984 (the Act), supported by the Nursing Home and Mental 
Nursing Homes Regulations 1984 (SI 1578). This requires registration of independent acute 
hospitals, independent psychiatric hospitals, hospices for the provision of specialist palliative 
care and any premises (unless specifically excluded) where general anaesthetic is administered 
or where particular procedures are carried out. 


19. Nursing homes are defined in the Act in broad categories : 


(a) any premises used, or intended to be used, for the reception of, and the provision of 
nursing for, persons suffering from any sickness, injury or infirmity; 


(b) any premises used, or intended to be used, for the reception of pregnant women 
immediately after childbirth - referred to as a “maternity home”; 


(c) any premises, not falling within either of the above, which are used, or 
intended to be used, for the provision of all or any of the following services, 
namely- 

(i) the carrying out of surgical procedures under anaesthesia; 
(ii) the termination of pregnancies; 
(iii) endoscopy; 
(iv) haemodialysis or peritoneal dialysis; 

(v) treatment by specially controlled techniques. 


“Specially controlled techniques” are specified by the Secretary of State by regulation and relate 
to any technique of medicine or surgery (including cosmetic surgery) which in his view may 
create a hazard for persons treated or for the staff carrying out the treatment. To date only lasers 
capable of operating at or above a designated power level have been so designated. 


20. A “mental nursing home”, for the purposes of regulation, is defined in the Act as: “any 
premises used, or intended to be used, for the reception of, and the provision of nursing or other 
medical treatment (including care, habilitation and rehabilitation under medical supervision) for, 
one or more mentally disordered patients (meaning persons suffering, or appearing to be 
suffering, from mental disorder), whether exclusively or in common with other persons’.”? In 
the Act, “mental nursing home” does not include any NHS hospital or any other premises 
managed by a Government department or provided by a local authority. Mental nursing homes 
are subject to a subsidiary designation if they wish to accommodate patients detained under the 
provisions of the Mental Health Act 1983. 


21. Under the Act the definition of “nursing home” excludes many facilities. These include 
premises owned or managed by the NHS, maintained or controlled by a Government department, 
local authority or other body instituted by special Act of Parliament or incorporated by Royal 
Charter; first aid treatment rooms and school sanatoria; premises used wholly or mainly as a 
private dwelling, by a medical practitioner, for the purpose of consultation with his patients; 
premises used by a dental practitioner or chiropodist for the purpose of treating his patients; and 
premises used for the provision of occupational health facilities unless they are used for the 
provision of treatment by specially-controlled techniques. 


22. The Act and regulations place duties on the person registered, and the regulatory authority 
can lay down few conditions of registration. Most of the duties under the Act are laid on the 


a Ev., p98. 
“ Laing’s Market Review, p128. 
Section 22. 
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“person registered” and only if there is a departure from standards of “adequacy” in respect of 
these can the regulatory authority invoke sanctions. In the event of a person registered failing 
to comply with statutory or local requirements, health authorities have the power to impose 
certain conditions, to vary them or to propose refusal or cancellation of registration. 
Representation and appeal to a Registered Homes Tribunal may be made in these circumstances 
by the person registered and it is then for the health authority to satisfy the Tribunal (whose 
decision is legally binding) that its proposal is justified. The consequence of this is that the 
burden of proof lies on the regulatory authority, not the service provider (see below paragraph 
108). 


23. The responsibility for both the registration of persons to operate premises and for their 
subsequent inspection is delegated by the Secretary of State to health authorities who use local 
management arrangements to carry out these functions. Regulation and inspection units usually 
comprise a manager (often the senior nurse of the unit) with supporting inspectors and 
administrative and clerical staff. Specialist inspectors to examine mental health, surgical 
nursing, the purchasing, storage, administration and disposal of drugs, theatre provision, control 
of infection, works services and equipment maintenance are employed within the team or 
contracted to work with it as required. Inspections, which may be unannounced, result in written 
reports which are required to be made publicly available. Standard practice is that at least one 
visit should be unannounced but there is no statutory requirement. The Act provides for fees to 
be paid to health authorities by persons registered both on an annual basis and in relation to 
initial registration and subsequent major changes. The health authority has powers to investigate 
complaints in relation to the home concerned provided that it can be shown that the complaint 
relates to a regulatory matter within the terms of the Act or Regulations. We discuss difficulties 
health authorities encounter in investigating clinical complaints below at paragraph 135. 


Other mechanisms of quality control: Medical Advisory Committees, insurance companies and 
quality assurance schemes 


24. Most independent acute hospitals do not employ consultants. Instead they grant practising 
privileges (“admitting rights”) to self-employed consultants, most of whom also work in the 
NHS. Consultants may well have practising privileges at more than one independent hospital.*° 
In larger hospitals the grant of these privileges is on the advice of the Medical Advisory 
Committee (MAC) of the hospital concerned, the arrangement creating no liability on the part 
of the hospital or MAC for the clinical activity of the consultant. Action for the Proper 
Regulation of Private Hospitals (APROP) accepts that each hospital should have a Medical 
Advisory Committee whose responsibilities include monitoring the clinical standards maintained 
by their fellow consultants, auditing the progress of patients who are not making the expected 
rate of recovery, and examining the need for new equipment. However, referring to much- 
publicised cases in Bristol and Kent, they considered that “not much credence can be given to 
such committees being an effective assurance that the highest clinical standards are being 
maintained”.*! The Hospital Consultants and Specialists Association commented that a MAC 
Chair does not have the power to institute proper auditing or monitoring systems.” The British 
Medical Association (BMA) noted that Medical Advisory Committees often have very informal 
constitutions and that not all of the relevant specialties are represented.” 


25. Such considerations are important as we found that increasing reliance is now being placed 
on MACs in monitoring clinical activity in independent hospitals. We examined the evidence 
from, and questioned representatives of, the four largest independent hospital groups about their 
relationships with the MACs of their hospitals. In these hospitals committees are invariably 
chaired by an elected or appointed clinician with formal terms of reference. The Independent 
Healthcare Association (IHA) told us that its policy guidance to members was that the MAC and 
hospital management should grant admitting privileges only to doctors who are well accredited 


%° Bv., p92. 
Ev., p6l. 
*2 Ev., p426. 
3 By., p246. 
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with appropriate experience and qualifications. Mr Charles Auld of General Health Care told 
us that his company required the introduction of new techniques or procedures to have the 
support of the MAC.*° 


26. The IHA suggested that 70% of the cost of the work of independent hospitals is paid for 
by medical insurance. The operation of private medical insurance is outside the scope of our 
study except in so far as it impinges on the regulation of independent health care. We took no 
evidence on the financial relationships between insurers, their clients and hospitals. However, 
the IHA deemed oversight from powerful informed purchasers, such as major insurers, to be one 
of the “drivers for quality in an independent hospital”.°° Dr Andrew Vallance-Owen, from 
BUPA told us “Insurers have\a role to make sure that before they recognize a consultant they 
should make sure a doctor has been put through the proper hoops and is only practising within 
the specialty for which he, or she, is on the specialist register”.*’ 


27. A rather different perspective was presented by the BMA, who suggested that the medical 
profession was deeply concerned about the intrusion of health insurance companies and the 
development of “managed care schemes”.** We would be concerned if clinical standards were 
to be adversely affected by partnership agreements, managed care programmes or by pricing 
agreements which led to corner-cutting economies. We are also anxious that maximum value 
for money and good quality of care should be provided for consumers. 


28. Accredited quality assurance schemes may offer another means of driving up quality in 
the independent sector especially in respect of larger hospitals. The IHA told us that it has put 
in place a requirement on its members to participate in an external, independent accreditation 
system from 1 January 2000. The Department has recognized that the operation of such 
schemes may be taken into account in inspections. However, such schemes are primarily 
concerned with organisational factors rather than outcomes of clinical services. In our view such 
schemes do not in themselves contribute significantly to raising clinical standards. 


Government proposals and policy 


29. The Government’s policy on the need to increase regulation of the independent sector 
seems to have been modified by the passage of events over the last few months. When we first 
considered undertaking the present inquiry we asked the Department to provide a memorandum 
outlining current Government policy. In this the Department indicated it had no powers to 
regulate or evaluate individual procedures in private establishments. It continued: 


“nurses and doctors in the private sector are subject to the same regulations as those in the 
NHS. They must be registered with the UKCC or GMC respectively: those organisations are 
charged with regulating their respective professions. At the end of the day, it is for those 
using these establishments and the management to ensure quality, and with the recent growth 
in private health provision, market forces and competition can only improve the services 
offered.’”*° 


So in May 1998 it appears that the Government felt that market forces and competition would 
assist the regulatory process. In earlier correspondence to Ann Clwyd MP, dated 29 September 
1997, Baroness Jay of Paddington indicated that the Government had “reservations about 
whether any new regulatory body would be helpful in raising overall standards in private 


cosmetic clinics”."! 
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30. Elsewhere the Government gave more positive indications that they favoured increasing 
the regulation of the independent sector. In their consultation document A First Class Service 
(June, 1998) the Department indicated: “we are currently looking at options for future regulation 
of the independent acute sector’.“* By mid-April of this year the Secretary of State 
acknowledged that the Government would need to “make special ... arrangements to regulate 
private acute hospitals”.*? The Government has recently followed this up by issuing a 
consultation document Regulating Private and Voluntary Healthcare, published on 14 June, 
which seeks responses by 17 September 1999. In oral evidence to us the Secretary of State 
conceded that present regulatory arrangements were “clearly quite unsatisfactory”.“* We 
welcome the fact that the Government now acknowledges the need to review the regulation 
of the independent sector since we regard current regulation to be inadequate for the task 


of protecting the public. 


31. The policy pledge to review arrangements for the regulation of the independent acute 
sector in A First Class Service appeared in the context of Government proposals to introduce 
mechanisms to improve clinical governance within the NHS. Amongst other things this 
document sets out the Government’s proposals for the development of National Service 
Frameworks, a National Institute for Clinical Excellence (NICE), and a Commission for Health 
Improvement (CHI). Many within the independent sector have called for the jurisdiction of 
NICE and CHI to extend beyond the NHS. We discuss the implications of this below at 
paragraph 92. 


THE NEED FOR BETTER REGULATION 
Mutual interaction of the NHS and independent sector 


32. One of the reasons it is difficult for the Government to distance itself from the regulation 
of the independent sector is the degree of mutual interaction between that sector and the NHS. 
NHS pay beds comprise 20% of private acute beds in the UK.” The NHS provides 33% of 
funding for voluntary hospices.** About 44% of abortions carried out in the independent sector 
are funded by the NHS.*’ The NHS funds about 30% annually of independent sector acute 
psychiatric beds.** Many patients undertake courses of treatment which move between state and 
private settings. An individual might opt to see a consultant privately and subsequently undergo 
treatment on the NHS. Most consultants in the independent sector also work for the NHS.” 


Protection of the vulnerable 


33. Another factor which persuades us that the Government should strengthen the regulation 
of the independent sector is the extent to which many patients in that sector are in one way or 
another vulnerable. In their White Paper Modernising Social Services the Government indicated 
that one of their main objectives in developing social services policy was to “improve protections 
for vulnerable people” in residential homes, nursing homes and children’s homes.*’ We endorse 
the view of the NHS Confederation that those accessing private abortion facilities, or wishing 
to undergo cosmetic surgery, or admitted to hospices for the provision of specialist palliative care 
are also vulnerable.*’ So too, we believe, are some elderly people undergoing acute surgery in 
a private hospital or those receiving psychiatric care. 


Para 4.37. 
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Flaws in the current regulation 


34. There is almost universal agreement that the current regulatory regime is inadequate to its 
task (although some health authorities, despite the deficiencies of the Act, have endeavoured to 
develop effective inspection procedures).°* As the Secretary of State explained, the existing 
regulations were drawn up “when there were not very many private acute hospitals and most of 
those that there were did not do anything very complex”.°? One of the provisions the Act 
introduced was the facility for dual registration of premises for both residential and nursing care. 
The scale of non-acute nursing home beds relative to acute (roughly 18:1) has tended to bias 
inspections towards the non-acute sector. This has increasingly proved a problem. Private acute 
medicine was regulated under, Nursing Homes legislation since, as General Healthcare Group 
put it, “most surgical work was undertaken in what were, for practical purposes, nursing homes 
with operating theatres added to them’”.** In written evidence PPP/Columbia told us that, 
whereas the majority of treatments on which they paid out medical insurance 10 years ago were 
for relatively minor treatment for varicose veins or hernias, in 1997 four of the 10 treatments 
most costly to them were coronary artery bypass graft, angioplasty (widening of coronary 
arteries), hip replacements and knee replacements; treatment for cancer accounted for 15% of 
their costs.” 


35. Perhaps the most common criticism of the current regulation we have heard is that it 
emphasises inspection of facilities but neglects clinical standards. The IHA commented: “there 
is frequently an undue emphasis on hotel standards such as décor and not sufficient emphasis 
or expertise into inspecting standards of treatment and care”.°° General Healthcare suggested 
that the emphasis of inspection was on facilities and service rather than on clinical outcomes.” 
Bromley Health Authority Department of Public Health argued that “present legislation was 
constraining especially regarding the clinical practice of the medical profession and the 
hospital’s processes whereby they manage medical practice”.°* Joan Morton, Registration 
Officer for the North Yorkshire Health Authority and representing the National Nursing Home 
Registration and Inspection Advisory Group, drew attention to the emphasis on “inputs” rather 
than “outcomes” in the current legislation.” In supplementary evidence submitted by the Group, 
based on a survey of members, which followed up issues arising from oral evidence to us, only 
27 out of 51 respondent health authorities claimed that they followed up clinical issues. 


36. This last statistic points to another problem with the current regime: the inconsistent way 
in which health authorities implement the existing regulations, a position stemming from the 
delegation to health authorities of the regulatory functions under the provisions of the Act. 
Health authorities vary in the relative priority and thus in the resources - both human and 
financial - that they devote to this duty. The Department acknowledged that there were 
“potential difficulties of applying common standards and inspection processes when you have 
100 health authorities involved’.*' In oral evidence, Mrs Morton suggested that each registration 
and inspection unit would know the names ofall clinicians working in independent hospitals and 
registered clinics in their area. The National Nursing Home Registration Inspection and 
Advisory Group survey of health authorities indicated that in fact only 25 out of 51 held the 
information or had access to it. More disturbingly, only 33 respondents indicated that they 
routinely received alert letters issued by NHS Executive regional offices advising health 
authorities to consult them in respect of individuals whose performance had raised doubts (see 
below paragraph 111) .° According to the Royal College of Nursing (RCN) some inspections 
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might last four to five hours, others to similar facilities might take two days, depending on the 
inspection unit concerned.“ Westminster Health Care, who own and operate 91 nursing homes, 
gave an example of their experience of inconsistent standards of regulation: 


“In a recent case, we provided extensive evidence that a 30 bed unit could be operated with 
three at night, a ratio of 1:10 which is common throughout the sector but one Health 
Authority, because [of] their guidelines (which are very old), insisted on four being provided. 
We have spent considerable time, effort and money in resisting this claim, providing 
comparative evidence of 12 other identical units and the evidence of a respected Registration 
Officer from another part of the country. All this was completely ignored ... Inspection reports 
were satisfactory.” 


It would appear that national guidelines issued to ensure consistency of inspection are not 
working. In an attempt to achieve consistency, transparency and targeting of registration the 
NHS Executive issued fresh guidelines in September 1995 which acknowledged that 
“Insufficient weight is being given by some registration officers to the series of guidelines 
published by the National Association of Health Authorities and Trusts”. 


Gaps in regulation 


37. The problems examined above relate to organizations currently subject to regulation. A 
separate problem is that some medical and clinical activities taking place in the private and 
independent sector are largely or entirely unregulated. The following table gives an indication 
of those areas of independent health provision which are not directly regulated: 


Table 2: Directly regulated and unregulated health services”’ 


Directly Regulated Not directly regulated 
Acute Medical/Surgical 


Some minor surgery in professional 
premises (eg minor cosmetic services, GP 
practices, and dental surgeries) 

Royal Charter hospitals or hospitals 
established by special Act of Parliament 
NHS pay beds and private patient wings 
within NHS hospitals 

Lasers of class 1, 2 and 3A (when outside 
independent hospitals) 

Hyperbaric oxygen therapy 

Free-standing clinical support services e.g 
pathology, MRI, CAT scans etc. 

Health screening outside of hospitals 
Independent consulting practice by 
healthcare professionals 






Independent hospitals 























Lasers of class 3B or 4 










Termination of pregnancy 












IVF and other matters regulated by the 
Human Fertilisation and Embryology 
Authority 





$4 Ev., p258. 

6 By., p157. 

6° HSG (95) 41, para 7. 

°7 The structure of this table is derived from that produced by the IHA (Ev., p91) but we have made a number of 
modifications to its contents. 


i Although not regulated by health authorities such lasers are licensed by local authorities. 


THE HEALTH COMMITTEE XXV 


Mental Health | 


Independent mental health homes and 
hospitals 








Therapists and counsellors practising 
outside of mental health facilities 
Substance misuse in-patient clinics 
registered only as residential homes under 
the Act 

Substance misuse outpatient facilities 
Private drug clinics 


Nursing homes (including hospices) Organizations providing domiciliary care® 
Dual registered homes Day-care centres 
Nursing Agencies Sheltered housing and ‘housing with care’ 


Primary Care and/or community 
services 


Private General Practitioners 
Walk-in primary care services 
Complementary medicine 
Retail pharmacy/chemists 
Private ambulance services 
Slimming clinics 


38. Some of the activities not directly regulated exploit loopholes in the current regulatory 
framework. For example, private clinics performing minor surgery might be able to evade 
regulation by arguing that most of their activity takes place, in the terms of the Act, in “premises 
used, or intended to be used, wholly or mainly by a medical practitioner for the purpose of 


consultations with his patients”.”” 




































39. As has been noted, Section 21 of the Act gives the Secretary of State powers to specify by 
regulation “any technique of medicine or surgery (including cosmetic surgery) as to which he 
is satisfied that its use may create a hazard for persons treated by means of it or for the staff of 
any premises where the technique is used”. These powers have to date only been invoked in 
respect of lasers of class 3B or 4 which have been added to the list of special techniques. There 
are many other medical techniques which could have been covered. For example, we learned 
that high-intensity lights were being used for the removal of tattoos or unwanted hair and the 
treatment of skin blemishes by medically-unqualified beauticians whose sole training was 
provided by the manufacturers of the equipment. According to Professor Roland Blackwell of 
University College London, an adviser to Westminster, Kensington and Chelsea Registration and 
Inspection Unit, these lights posed potential health risks to users and operators equivalent to 
those of lasers. Poor application of the treatment could, for example, leave those treated with 
inappropriate scars, or damage the eyesight of those using the equipment.’! Hyperbaric oxygen 
therapy, used in a wide variety of procedures ranging from the treatment of decompression 
sickness to the healing of problem wounds, is another technique not regulated by the Act and not 
added to it by regulation.” There are 15 commercial hyperbaric oxygen treatment chambers in 
the UK and the potential dangers they might pose was demonstrated by an accident in a chamber 
attached to a private hospital in Milan in October 1997, when 11 people were killed following 
the outbreak of fire.” Such treatments come to the market with bewildering speed making their 
regulation a complex task. Any future regulatory regime will need to be able to address the rapid 


® These will be regulated under proposals contained in Modernising Social Services, pp70-72. Day-care, however, will 
remain unregulated for reasons which seem to us bizarre. 
7° Registered Homes Act 1984, section 21. 
7" QQ663, 771-772. 
4 Ev., p6. 
e Royal Society for the Prevention of Accidents, Occupational Safety and Health (March, 1999), p33. 
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pace of development and change in the independent health sector. 


40. The inadequacy of regulation is further highlighted in the area of the provision of 
information to the consumer. The company P7 Marketing Solutions in a memorandum to us 
suggested that the majority of private patients were “badly informed” and “obliged to take almost 
everything on trust’”.’”* The research they had evaluated indicated that private patients were often 
ignorant of which consultant would see them, what the qualifications of the consultant were, 
when they would go to hospital, which hospital they would go to, how long they would stay in 
hospital and even how much the treatment would cost.” 


Clinical Issues 


41. We heard and read graphic and moving evidence of individual tragic cases where patients 
died in the independent sector. According to relatives of those who died, the deaths occurred 
as a result of negligence or incompetence. Detailed investigation of the clinical issues to which 
these relatives drew attention lies beyond the scope of this inquiry, and we are not able to 
examine individual cases. We do, however, feel it is important to draw attention to those clinical 
issues which patient representative groups most consistently referred to as contributory factors 
to additional clinical risk within the independent healthcare sector. These comprised: 


¢ An increased risk to patients occupying single rooms in that they were less well 
supervised than those in wards. 

¢ Problems arising from the lack of specialist wards in independent hospitals resulting in 
less specialised nursing and medical care. | 

¢ — Little information available to trusts or private providers as to the overall working hours 
of staff, resulting in patients being seen by staff who were exhausted. 

¢ A lack of resuscitation and other emergency back-up facilities. 

¢ Resident Medical Officers who were inexperienced. 

¢ An absence of doctors on duty who had taken the Advanced Course in Life Saving 
Technique. 

¢ An absence of even informal peer review since clinicians in the independent sector 
tended not to work in teams as is the case in the NHS.” 


42. We have insufficient data to assess how general such problems are in the sector. They 
may also bear little or no relation to facilities. Nevertheless the small size of the average private 
hospital (most have fewer than 100 beds), and the need for it to operate commercially, may 
jeopardize patient safety. Without dealing too specifically with clinical issues we will consider 
below at paragraph 107 ways in which these issues might be addressed under a licensing and 
inspection process. It must be stressed, however, that no inspection procedure, however 
draconian, will entirely eliminate every contingent risk. 


43. An additional risk posed to patient safety in the independent sector arises from the 
anomaly that clinicians suspended from the NHS on safety grounds may in some circumstances 
continue to practice in the independent sector. This issue goes beyond the activity of doctors and 
beyond those professions subject to statutory registration. 


44. The Society of Chiropodists and Podiatrists informed us that removal from their register 
“is no bar to practice in the private sector, and an individual who has been ‘struck off for a 
variety of offences (including those of offences against children) may continue to practice freely, 
using the title chiropodist, or podiatrist in the private sector”.’’ The Chartered Society of 
Physiotherapy (CSP) similarly told us that “in a case where serious allegations of indecent 
assault brought against a chartered and state registered physiotherapist resulted in their name 
being removed both from the CSP and the State Register, the physiotherapist has not ceased 
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practising”. It is difficult to see what protection at the present time patients could have if 
treated by such individuals. 


Protection of title 


45. A further risk is also indicated by these examples - the terms “chiropodist” and 
“physiotherapist”, in common with many others in the healthcare field such as “consultant” or 
“psychotherapist” are not protected in law. At present, as St Andrew’s Hospitals told us, 
“anyone can set themselves up as a counsellor or psychotherapist in private practice as long as 
they do not belong to one of the state registration authorities”.”” We were surprised to discover, 
from evidence that the Consumers’ Association supplied, that many individuals seeking cosmetic 
surgery had been interviewed by self-styled “consultants” who were not in fact medically 
qualified in any way.” They were instead sales consultants, but it is clear that anyone seeing 
them could easily be misled into thinking they were seeing someone who was medically 
qualified. Under current legislation, patients may easily be misled into thinking that they are 
dealing with a qualified and registered practitioner when they are not. We discuss this below at 
paragraph 122. 


General 


46. The five key principles of regulation espoused by the Government’s Better Regulation 
Task Force seem to us highly pertinent to the regulation of independent health care.*' These are: 


¢ Transparency [open, simple and user-friendly] 

¢ Accountability [to Ministers and Parliament, users and public] 
¢ Targeting [focused on the problem with minimal side-effects] 
¢ Consistency [predictable, people know where they stand] 

¢ Proportionality [remedy matched to risk] 


We believe that the measures we recommend for an independent regulator for the independent 
sector will achieve a regulatory regime which is consistent with these principles and which 
addresses the weaknesses of the present system. 


COSMETIC SURGERY AND OTHER ACTIVITY IN SMALL CLINICS 
Pressures on consumers 


47. Cosmetic surgery is increasingly popular in the UK. The company Transform, who 
describe themselves as the UK’s largest specialist private provider, suggest that “demand for 
cosmetic surgery is likely to grow rapidly to a level of over £200 million per annum by the year 
2002”. A wide range of other clinics has also emerged in recent years, including those dealing 
with slimming, allergies, detoxification, hair replacement and laser treatment. Our comments 
in this section relate primarily to cosmetic surgery, on which we have taken most evidence, but 
our recommendations apply equally to these and other related activities. 


48. It was this area of private medical practice which, in the view of the BMA, gave the most 
cause for concern. Mr Derek Machin of the BMA told us that his organization did not believe 
that there were major problems with the mainstream independent sector but that their concerns 
focused: 


“around the other areas of independent practice, and, in particular, around practitioners who 
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seem to become involved with areas such as slimming clinics, who suddenly metamorphose 
into experts in impotence; the commercial activities around plastic surgery, where the impetus 
seems to be commercial, rather than offering a service to people who really need it ...”. * 


49. Cosmetic surgery in the NHS is available only if a consultant believes that there are 
overriding physical or psychological reasons for undertaking it. For example, the NHS might 
provide implants for women who have had a mastectomy or offer ear pinning to children who 
are being teased.** Cosmetic surgery might be available on the NHS for macro mastia 
(pathologically enlarged breasts) or for disfigurement requiring surgery of the jaw.® Provision 
is very variable between health authorities and access in all cases is restricted. 


50. The factors underlying the growth in cosmetic surgery and related disciplines are complex. 
Mr Mel Braham of Harley Medical Group told us that, in his opinion, cosmetic surgery was the 
product of societal pressures which made individuals feel anxious about their external 
appearance. He suggested that cosmetic surgery was merely a logical extension of the cosmetics 
and fashion industries.*° Representatives of the cosmetic surgery industry told us that their 
clients wanted not to look especially glamorous but merely to look normal.*’ They suggested 
that there was a high degree of satisfaction with their work amongst those undertaking 
treatment.** We recognize the value of cosmetic surgery to some individuals. 


51. Changing Faces, a charity whose aim is to provide a better future for facially disfigured 
people, suggested that their research indicated that the main reason people sought appearance- 
enhancing treatments was that they perceived their current appearance to be the cause of their 
low self-esteem. Self-consciousness led to a withdrawal from social contact and in some cases 
depression.” Their research and casework confirmed what they described as a counter-intuitive 
finding: “the severity of a disfiguring condition does not correlate with how distressing it will 
be to the person affected”.”° This research indicated that a minor mark created greater 
uncertainty than a major disfigurement in the mind of the person affected as to whether or not 
it was noticeable. Changing Faces suggested that “with the uncertainty goes anxiety and a loss 
of control’. We were impressed by Changing Faces’ conclusion that “many, perhaps most, of 
the people seeking changes in their appearance from cosmetic surgery have psychological and 


social needs ... to which they are seeking surgical solutions”.”| 


Advertising 


52. It is our opinion that elements within the cosmetic surgery industry and related clinical 
practices cynically feed off these anxieties. Advertising which implies that profound physical 
improvements can be achieved by means of trivial and risk-free procedures will, in our opinion, 
directly fuel demand. Indeed it is clearly intended to do so. For example it has come to our 
attention that many of the advertisements for cosmetic surgery feature photographic images of 
apparently physically perfect individuals. The Consumers’ Association found that the risks of 
cosmetic surgery were consistently played down.” To counterbalance this type of advertising 
strategy we recommend that those providing cosmetic surgery should be obliged as a 
minimum to print a conspicuous health warning on all their advertisements to the effect 
that all surgery carries an element of risk. 


53. As well as creating artificial stereotypes to which people feel the need to conform, the 
industry’s advertisements have often been misleading. It is largely thanks to the unflagging 
activity of an individual campaigner, Mr Asem Mohammed, that the full extent of misleading 
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advertisements put forward by the cosmetic surgery industry has been monitored. Mr 
Mohammed began his campaign against misleading advertisements in December 1995.° In 
1993-95, of the 32,064 complaints the Advertising Standards Authority (ASA) received 50 
related to cosmetic surgery of which eight were upheld, but between 1996-1998 of 34,953 
complaints made, 266 related to cosmetic surgery of which 56 were upheld.** Amongst the 
grounds for complaint were: clinics promising appointments with “a properly qualified cosmetic 
and plastic surgeon” when the qualifications could not be verified, clinics alleging that their 
surgeons and facilities were “the best”, when no objective evidence could be produced to support 
this claim, and hair replacement clinics promising “natural looking new growth within a few 
weeks” to all its customers.”° 


54. Mr Mohammed argued that violations of the ASA’s code by cosmetic clinics were in fact 
more widespread than their figures indicated. Moreover he drew attention to the apparent 
impotence of the ASA in policing misleading advertisements. He offered several examples of 
companies resubmitting, and having published, advertisements against which the ASA had 
already upheld a complaint months or even years after the original complaint was upheld.”° The 
ASA explained to us that it was very difficult for them to define terms such as “fully qualified” 
in respect of cosmetic surgeons.” They told us that one reason misleading advertisements might 
appear at a date following a complaint having been upheld was that, in cases where the violation 
was not deemed too serious, a company would be allowed to distribute the print run of a printed 
brochure provided the misleading text was removed in the next printing.°*> The ASA also 
suggested that the root of the problem was not misleading advertising but poor clinical practice.” 


55. It is clear to us that the ASA is failing to protect the public against misleading 
advertisements. We recognize that the ASA faces a formidable task in attempting to police the 
30 million press advertisements and three billion mailings and brochures which appear each 
year.’ Moreover the printed media are only part of the problem: advertisements now appear 
on the internet, an area notoriously difficult to regulate.'°' Nevertheless when advertisements 
against which complaints have been upheld continue to reappear we believe the ASA is 
abandoning its task. This may be the result of a lack of strong legislation underpinning the 
ASA’s activities, or a lack of resources on its part, or both but there does also seem to us to be 
an element of complacency in their approach. For example, in their written evidence they told 
us: 


“As of September 1998 Mr Mohammed’s complaints have resulted in 42 upheld complaints, 
and a further 32 informally investigated breaches of the Codes. However, of these 74 
breaches, some 17 appear to be duplicates. This is because the advertisement concerned was 
not amended after the first breach ...”.'” 


The word “however” in that sentence seems to us crucial. Rather than mitigating the seriousness 
of the breach in the code, the occurrence of a repeat violation using exactly the same material 
seems to us an even graver violation. In the face of the apparent impotence of the ASA we 
recommend that the Secretary of State for Health consults the Secretary of State for Trade 
and Industry with a view to ensuring that there is adequate legislation to deal with 
misleading advertisements for cosmetic surgery and with other unfounded or misleading 
claims made for other medical or surgical treatment. 
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Information to consumers 


56. Advertising clearly plays a considerable part in persuading men and women to consider 
undergoing cosmetic surgery and other similar treatments. Those individuals are then placed in 
environments which lack many of the safeguards patients might find elsewhere in the NHS and 
in the independent sector. They are nearly always self-funded so there is no medical insurer 
offering some degree of oversight of activities. They are often self-referred, so there is no GP 
advising them on where to go for treatment, or indeed on the appropriateness of treatment. On 
arrival at the clinic, or in preliminary telephone discussions, they are often interviewed by 
medically-unqualified sales consultants, who may be acting on commission. 


57. It is standard practice for those seeking cosmetic surgery to pay in full for their treatment 
in advance. According to Mr Braham of Harley Medical Group this is because the procedures 
are elective and the results are “very subjective”.'” Elsewhere the British Association of 
Cosmetic Surgeons (BACS), in a different context, describes the outcomes of cosmetic surgery 
as “highly predictable”.'“ This apparent contradiction can be explained. The BACS 
memorandum describes the operation in terms of the pathology it generates; the Harley Medical 
Group refer to the operation from the viewpoint of the client who has undergone an operation 
designed to boost their self-esteem by changing their appearance. Nevertheless in many cases 
there does appear to be a gap between patients’ expectations of what surgery can achieve and 


the final outcome of the surgery. 


58. We believe that it is important that this gap is bridged. The issue boils down to one of 
informed choice and informed consent. The Consumers’ Association point out that “the 
vulnerability of patients using independent and private health care services is heightened by the 
dual ‘clinical and commercial’ function of the provider and the lack of independent and objective 
information available”.'” The Report of the Independent Review Group established by the 
Government to investigate the application of UK law in respect of consent to medical treatment 
by women undergoing surgery for breast augmentation similarly concluded: 


“some women are placed under considerable sales pressure especially at cosmetic clinics. It 
appears that frequently too little time is devoted to counselling of patients and that advice is 
inadequate as a basis for consent ... [we] heard that some women do not even tell their 
families that they are intending to have breast augmentation surgery, and prefer not to seek 
referral through General Practitioners. This makes such women particularly vulnerable to high 
pressure sales techniques ... It is essential that women have the opportunity to make informed 
decisions about their treatment to enable them to assess the risks and benefits of silicone gel 
breast implants in the light of realistic information which is factually accurate about the 
operation and about the implants themselves.”!° 


59. One of the measures that the Independent Review Group suggested to improve consumer 
awareness was the provision of information to consumers in the form of standard leaflets, 
uniform throughout the NHS and independent sector.'*’ It is our view that much of the 
information on cosmetic surgery being provided to consumers by clinics is subjective and 
compromised by the commercial imperative underlying its production. It is time the balance was 
redressed. We recommend that the Government requires providers of cosmetic surgery 
and similar related disciplines to provide information as to the efficacy and effectiveness 
of treatments offered following guidelines set out by the Department. The regulator of the 
independent sector should assess the accuracy of this information in determining whether 
or not to grant a licence. We recommend that it be mandatory that providers of such 
services should distribute such information. We suggest that these information packs 
should strongly urge consumers to contact their General Practitioner before undergoing 
medical and surgical treatment and should suggest questions for consumers to ask when 
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considering treatment. 


60. We believe it is essential that the consumer is offered additional protection from the strong 
commercial pressures they are subjected to. If the providers of cosmetic surgery and other 
elective surgery are to continue demanding advance payment we think that there should 
be a mandatory cooling-off period to allow consumers to change their mind before 
undertaking surgery. We recommend that those undergoing cosmetic surgery and similar 
related disciplines in the independent sector should have the benefit of a 14 day cooling-off 
period during which they can withdraw from treatment without financial penalty. We 
recommend that it should be illegal for providers to charge for treatment before consumers 
have had a consultation with the surgeon performing the operation. We also believe that 
providers should be obliged to provide clear information on the cost of each procedure in 
advance of any financial commitment on the part of the consumer. 


61. These measures will go some way towards redressing the balance in favour of the 
consumer. Nonetheless we believe that thousands of individuals will still find themselves 
undergoing treatment which is inappropriate. It is our experience that medical intervention is 
much more common when there is a financial incentive to perform it. In this regard it is 
interesting to note that of the 20,000 customers last year who discussed in person with one of 
Transform’s non-clinician advisors the possibility of having cosmetic treatment, some 6,600 
went on to have surgery while another 6,000 underwent other forms of treatment.’ This 
appears to be an extremely high ratio. We were very struck by Changing Faces’ evidence that 
many people undergoing cosmetic surgery were doing so when psychological counselling might 
persuade them that surgery is unnecessary. We recommend that providers should be obliged 
to give contact details of voluntary groups undertaking counselling or contact addresses 
to those seeking treatment to allow them to gain more information in this area. 


Training and qualifications 


62. We would also like to see further safeguards governing the clinical practice of clinics. 
There are many difficulties in establishing consistent and verifiably high standards of clinical 
practice in this sector. Dr G D R Martin, a practising laser surgeon, informed us: “there is no 
formal recognized training for laser medicine and surgery in this country”.'° The British 
Association of Cosmetic Surgeons described the six year syllabus of higher specialist training 
in plastic surgery which includes modules on reconstructive and aesthetic surgery on various 
parts of the body.''° In contrast Mr Anthony Erian of the European Society of Cosmetic Surgery 
(EACS), suggested “there is no specialist training in cosmetic surgery”.''' Cosmetic surgery 
training, in his view, was currently merely tagged on to plastic surgery courses. The view of the 
EACS is that cosmetic surgery should have its own dedicated training to take account of its 
distinctive profile. What is not in doubt is that cosmetic surgery is currently performed by a 
wide range of surgeons including plastic surgeons, ear nose and throat surgeons, maxillo facial 
surgeons, ophthalmic surgeons and general surgeons, and that it is possible, though undesirable, 
for surgeons with training and expertise in one area routinely to perform operations in another.'”” 
We recommend that the GMC in conjunction with the Royal Colleges establishes 
recognized specialist training in cosmetic surgery which will then assist in the process of 
revalidation. 


63. Historically, tensions have been manifest between cosmetic surgery associations, focusing 
on issues of professional experience and professional expertise. Some professional bodies have 
alleged that surgeons operating largely in the private sector are inadequately trained to perform 
the tasks they undertake and others counter that many clinicians working within the NHS 
performed too few operations to maintain high levels of competence.''’ The recommendations 
we make below at paragraph 124 will, we hope, make the Specialist Register more accurately 
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reflect clinical performance and will assist with the process of revalidation. 
MENTAL HEALTH SERVICES 
The nature of the sector 


64. The number of premises and beds within the independent mental health sector has 
increased significantly over the last decade. The Royal College of Psychiatrists estimates that 
the sector now provides approximately 20% of all acute psychiatric care, 81% of all brain injury 
services, 30% of medium secure care, 44% of residential care for people with learning 
difficulties and 67% of beds for non-acute mental health care in registered mental nursing homes 
and residential homes.''* In 1997, the latest date for which official figures are available, 881 
independent mental nursing homes accommodated 21,000 patients. Some 123 of these homes 
were registered to detain patients under the terms of the Mental Health Act 1983'! but the 
remainder accommodated many patients with some restriction on their freedom of movement. 
Many general nursing homes and residential homes also accommodate very large numbers of 
people who are, de facto, detained but not within the remit of the Mental Health Act, for example 
those suffering from severe dementia.'!® As an illustration, physical limitations might be placed 
on their mobility and there would be no formal avenue of complaint. 


65. The provision of acute mental health treatment and care in the independent health care 
sector has a number of distinctive features when compared with services relating to physical 
treatment. As noted above, consultants working in the general specialties have access to hospital 
services through the award of practising privileges, enabling them to admit their patients and use 
the facilities of the hospital. The vast majority of such patients have an episode of treatment and 
have their costs paid through medical insurance. In contrast, the majority of consultants working 
in the 64 independent psychiatric hospitals are directly employed by the hospitals concerned and 
only a minority of patients in this sector are funded from medical insurance. A substantial 
number are funded by the NHS, having been referred from the NHS to specialist mental health 
services, either on a service agreement or individual contract basis. 


66. Hospital treatment for mental illness may be undertaken on an informal basis or, where 
clinically necessary, the provisions of the Mental Health Act may be invoked to detain a patient 
in a hospital, which, in the independent health care sector will be registered as a mental nursing 
home under the Registered Homes Act and registered additionally by the health authority to 
accommodate detained patients. Depriving an individual of their liberty is a serious matter and 
protection of individual rights has to be safeguarded. It is important to reiterate that in the area 
of mental health care patients are extremely vulnerable.'!’ The mental health charity MIND told 
us they were concerned about standards of care in the private sector. In their memorandum they 
drew attention to the Mental Health Act Commission’s Seventh Biennial Report, which 
expressed its continuing concern over the comparatively large number of complaints received 
from private sector establishments.''* We agree with the view of Ms Caroline Quest of the IHA 
that “the mentally ill, however their service is being funded, should be entitled to Government 
assurance that the treatment they are getting is being regulated ... to an equal standard” 
irrespective of “from which sector they are coming or how they are being funded”.'”” 
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Planning in the context of local NHS provision 


67. One structural problem we encountered was the fact that many mentally ill patients were 
treated in hospitals remote from their homes. Not only does this make maintaining contact with 
friends and relatives difficult it also hampers the development of the Care Programme Approach 
(CPA) by creating physical obstacles to the involvement of local authority and other agencies 
who ought to be involved in the programme.'”” The General Health Care Group (Partnerships 
in Care) told us that the CPA was adopted fairly early on by the independent sector and that, in 
the event of difficulties in developing CPA, their hospitals were advised to work with the Mental 
Health Act Commission (MHAC) which they had found to be very helpful in assisting liaison 
with the local referring team. Dr Tim Jerram, representing the MHAC, told us “there are 
enormous problems not only for the independent sector but for the secure units generally liaising 
with home authorities. They are often quite distant. I have to say that they are often quite 


reluctant to take on these responsibilities”. '*' 


68. The IHA argued that the absence of formal requirements on the part of the NHS to include 
the independent sector in the planning, development and provision of mental health service was 
a cause of concern to providers.'” St Andrew's Hospital, the UK’s largest independent 
psychiatric hospital, also complained about a lack of co-ordinated provision.'”> We therefore 
sought to establish the extent to which the independent psychiatric hospitals are seeking to 
respond to unmet needs, the extent to which they are viewed as part of a comprehensive mental 
health service and the extent to which they may hamper the development of NHS services. 


69. The IHA suggested it was wrong to depict the independent mental health sector as being 
in competition with the NHS. The independent sector aimed “to provide mental health services, 
some of them greatly needed and not adequately provided within the NHS”.'** For St Andrew’s 
Hospital, Dr Michael Harris considered that, far from his hospital damaging the development of 
NHS mental health provision, the NHS, had effectively opted out of certain services. In his view 
it had chosen “to close hospitals, [and] not to provide certain facilities”. He believed that the 
independent sector had taken up the challenge to provide some of these services.'”” This view 
has, however, been questioned by some within the NHS.'° 


70. Ms Quest of the IHA told us there was scope for greater co-operation. She argued that 
common planning projects, either through workforce planning, education consortia, or health 
authority planning forums, would yield dividends. Ms Margaret Cudmore from Westminster 
Health Care agreed: “when there is good dialogue on planning, a better balance [can] be 
achieved where services are required to be local’”’.'*” She gave an example of her organization 
working with a health authority over a five year period to provide the level of investment 
required to provide a local NHS child and adolescent service. As part of this exercise a 
reduction in the intake of a private in-patient unit was planned.'”* 


71. Notwithstanding these instances, we remain of the opinion that private providers have an 
obvious financial incentive to compete with state services. We are particularly anxious that local 
provision is available to meet the needs of the mentally ill. We think it important, given the 
reliance of the state on the independent sector in the provision of mental health services, that an 
approach is taken to planning that takes account of both state and private provision. One obvious 
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means of achieving this would have been via the National Service Framework for Mental Health 
which the Department told us had been developed with the assistance of an External Reference 
Group, independently chaired by Professor Graham Thorneycroft, and on which the Department 
had observer status. This group also included a number of people from the independent sector - 
defined as people not employed in the statutory services - but did not include representation from 
the IHA. Their exclusion has been a source of some contention.'”” 


72. We have no doubt that it is the responsibility of health authorities, in partnership with local 
authorities, to identify the mental health needs of people in the communities that they serve and 
to ensure the provision of comprehensive services to meet these needs. We recommend that 
health authorities, in discharging their responsibilities for planning and ensuring the 
provision of comprehensive mental health services, should review ways in which the 
independent sector - both voluntary and private - can contribute to the planning 
mechanisms. We believe that the outcome should be the provision of optimum services 
determined by the NHS and provided in a manner which ensures a high quality of care for 
patients and maximum value for public money. 


The role of the Mental Health Act Commission 


73. An additional safeguard in the regulation of independent mental health services, and one 
which specifically helps to safeguard the interests of people detained under the provisions of the 
Mental Health Act, is the work of the MHAC. Commission members visit, on average twice a 
year, all detained patients in the NHS and in the 140 mental nursing homes and independent 
hospitals in England and Wales registered to receive such patients.'*’ The purpose of the visit 
is to keep under review the operation of the Mental Health Act as it relates to the detention of 
patients. At the conclusion of their visit, Commissioners provide a verbal feedback. A full 
written report is subsequently sent to the home, the registering health authority and the regional 
office of the NHS Executive. .The MHAC informed us that their role was “visitorial” and only 
to a limited extent was it able to act as an “inspectorate” having, in the words of the Fallon 
inquiry into Ashworth Special Hospital, “neither the resources nor the statutory remit to 
undertake detailed inspections”.'*! The Commission also meets representatives of Social 
Services Departments, investigates complaints which fall within its remit and monitors the 
operation of the Mental Health Act Code of Practice. 


74. The MHAC told us that, in its experience, larger mental nursing homes providing care on 
a regular basis to significant numbers of detained patients generally implemented the Mental 
Health Act to the same standards as NHS hospitals. They were more concerned about some 
smaller mental nursing homes, especially those not regularly caring for detained patients. We 
sought information about the mechanism by which the MHAC was informed of new registrations 
of homes or hospitals to permit them to receive detained patients in the light of the Commission's 
comment that such notifications, sometimes, do not occur.'** The Commission explained “on 
those occasions when the Commission is made aware of the existence of a home registered to 
take detained patients that it has not been notified of by a health authority, it has written to that 
health authority to point out the health authority's failure to comply with the Commission's stated 
request. In the Commission's experience this is often a sufficient remedy”.'* A reliance on 
word of mouth notification and retrospective reminders seem to us inadequate measures 
to ensure the MHAC comprehensively covers the patients it should. We believe that the 
grant of registration of a mental nursing home to receive detained patients should be 
notified, as a matter of course, to the Commission. We recommend that this should be a 
regulatory requirement. 


75. Dr Jerram for the MHAC also told us that in the smaller nursing homes, where detained 
patients were less common, “the knowledge and expertise amongst the staff in the actual 
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operation of the Act is not very good”.'* In such environments, according to Dr Jerram, 
“somebody may well be running perfectly competently a nursing home but they are not 
managing the Mental Health Act procedures, perhaps because they do them so rarely or 
whatever”.'*> We cannot accept that safeguards designed to protect the rights of a person 
detained under the provisions of the Mental Health Act should be maintained at less than full 
compliance. We hope that regulatory sanctions, short of withdrawal of registration, would 
improve the operation of the present Registered Homes Act. We recommend that an 
independent regulator should have the powers to remove the authority of a mental nursing 
home to receive patients detained under a section of the Mental Health Act if the person 
registered is failing to comply with the requirements of the Mental Health Act. In these 
circumstances, the continued accommodation of a detained patient in such a home would 
be unlawful and necessitate their removal to an appropriately registered premises. We 
believe that the presence of a power to remove the authority to receive detained patients 
would be sufficient, in most circumstances, to ensure compliance with the requirements of 
good practice so that patients such as those described at paragraph 64 above would have 
the right to appeal. 


76. Mental health service providers told us that, for their sector, the MHAC was more 
appropriate in terms of its regulation of patients detained under Act than the “somewhat outdated 
1984 Registered Homes Act”.'*° We recognize that some people using mental health services 
need to move easily through various sectors of mental health and social services care and that 
it is desirable that mental health regulation should be consistent across the sectors. Mr Peter 
Farrier of Partnerships in Care considered that the MHAC, working across the NHS and the 
independent sector, promoted the cross-fertilisation of ideas and information.'*’ We were 
informed by Dr Rob Jones, representing the Royal College of Psychiatrists, that there were some 
450,000 elderly people in nursing and residential care in this country, many of them with 
substantial mental health problems and some of them in homes registered for the elderly 
mentally ill. These individuals did not have the protection of MHAC inspection. Dr Jones felt 
that these people, particularly the elderly ones, perhaps merited “more oversight than they get”.'*8 
The evidence we have heard leads us to conclude that there is scope for an extension of the work 
of the MHAC. We welcome the review of the Mental Health Act currently in progress and 
recommend that the role, powers and resources of the Mental Health Act Commission 
should be reviewed with a view to their extension to cover all designated mental health 
services. 


77. As mental health services cover a range from forensic psychiatry to long-term care of those 
suffering from dementia, the establishment of a regulatory body poses special challenges but it 
seems to us desirable that the system should be capable of responding to the spectrum of care 
and treatment. We believe that the work of NICE and CHI and the National Service Frameworks 
should inform activity within the independent mental health sector, so much of whose work is 
derived from service agreements with NHS health authorities. Similarly, the findings of the 
MHAC should inform both the regulators and service providers. We recognize that many of 
those accommodated in mental nursing homes have needs akin to those accommodated in 
general nursing homes and some residential homes. Acute psychiatric hospitals have additional 
regulatory needs in view of their active clinical roles. We believe that there should be flexibility 
in the operation of the regulation for mental health services to ensure that the appropriate advice 
and support can be accessed across the division of acute and non-acute regulation. We 
recommend that the Mental Health Act Commission should make its reports available to 
an agency serving both the Regional Commissions for Care Standards and the regulatory 
body we propose for acute independent services and that it should have representation on 
the national level of these regulatory bodies. 
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CHILDREN 


78. In evidence to us, representatives of the independent general hospital sector referred to 
the responsibilities of practitioners and MACs to ensure that hospital staff and support facilities 
promoted patient safety.'*? We sought to examine the extent and adequacy of such safeguards 
as they related to children’s health care in the light of written evidence from the Royal College 
of Paediatrics and Child Health. This indicated their anxiety over the standards of care provided 
to children admitted as private patients under the care of surgeons, anaesthetists and physicians 
who more generally treated adults." Their particular concerns were: 


¢ The wide range of children involved, often including infants and toddlers. 

¢ The growing number of children receiving private in-patient care. 

¢ The failure to provide policies and protocols specified to the needs of children and 
equipment appropriate to their size and age. 

¢ Poor pain management, and a lack of paediatric pharmacy support . 

* The fact that psycho-social aspects of the care of children were frequently ignored.'* 


79. The RCN also referred to their long-standing concerns about the standards of care 
provided for children. These concerns had not been assuaged by a view, expressed in a letter to 
the College from the Department in January 1998, which included the comment that “the 
responsibility for ensuring that appropriate standards apply to children in the private sector must 
lie with the parents and those purchasing and providing the services”.'” 


80. In our previous inquiries into children's services we found that there were particular 
difficulties even in the NHS in ensuring that children were attended to by appropriately qualified 
people.'** We therefore sought information from provider representatives about provision in 
their hospitals. They pointed out that they were governed by guidelines on the accommodation 
of children drawn up by the NHS Confederation for its registration and inspection officers'** and 
had also introduced their own guidelines for the treatment of children.'*? These providers also 
assured us there was always a trained children's nurse on duty in their hospitals.'*° 


81. Supplementary written evidence from these witnesses indicated they recognized the 
importance of specialist skills and procedures in the care of children. The RCN also provided 
supplementary information, from a survey of independent sector hospitals. This presented a 
much more mixed picture. Some 109 questionnaires were returned from independent hospitals 
which provided services for children. Of these hospitals, 18% employed no children's nurses 
either as a “bank” nurse or on a permanent basis; 20% had no named paediatrician and a further 
33% offered no paediatric anaesthetic cover. Some 6% had no 24 hour on-site resident medical 
cover. Almost half admitted children of all ages over one year.'*’ The survey did, however, also 
indicate that there were a number of individual hospitals with excellent resources for the care of 
children, including the availability of registered children’s nurses to provide direct hands-on care. 


82. We note the reassurance that providers offered that particular attention is frequently paid 
to the importance of matching services to the needs of children, but we are not convinced that 
every child admitted to what are normally adult facilities is provided with direct and continuing 
care by nurses and clinicians with specialist qualifications in the care of children. We therefore 
welcome the response of the Secretary of State to our concerns when he offered us a “guarantee” 
that the Department’s forthcoming consultation would look specifically at the issue of special 
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arrangements for children.'** We recommend that the independent health regulator ensures 
that inspection teams have appropriately trained and experienced personnel to assess 
thoroughly the needs of children being treated in the independent sector and to ensure that 
such needs are met by staff holding the relevant qualifications for treating children even 
if their treatment forms only a small proportion of a hospital’s activity. 


WALK-IN MEDICAL CENTRES 


83. One of the fastest growing areas of unregulated independent medical activity is the walk-in 
medical centre. Sinclair Montrose opened its first walk-in medical centre (Medicentre) at 
Victoria Station in August 1996.'” There are currently 12 Medicentres, four attached to London 
mainline railway stations and eight attached to shopping stores or in shopping centres.'*” The 
rapid growth of Medicentres suggests that they are responding to a market need. In this regard 
it is interesting to note that the Government have taken a similar initiative in drawing up 
proposals to open 20 walk-in centres to provide “a new option for people who need flexible and 
fast access to primary care services because of the hours they work or where they live’.'*! 


84. We visited the Medicentre at Victoria Station. We were told that the centre was popular 
with commuters, local residents and tourists and that increasingly people were nominating the 
Medicentre as their sole GP. Nevertheless the majority of people visiting Medicentres were also 
registered with a GP elsewhere. 


85. It is this issue of dual registration which most concerns us. The BMA told us that the 
development of walk-in GP clinics caused them “considerable concern”.'” They felt that the 
essential prerequisite was prompt communication with the patient’s NHS General Practitioner 
“so that the lifetime medical record is properly comprehensive, and to enable the provision of 
safe care”.'*? The Department had similar misgivings, noting that “these services are not 
designed to provide continuity of healthcare”. They felt it was not “generally advisable for 


patients to have advice from two GPs except in cases where information is shared’.'* 


86. The potential gap in communication between the walk-in clinic and NHS GP seems to us 
critical. Sinclair Montrose told us that new customers were required to indicate on the 
registration form whether or not the Medicentre could write to the patient’s own GP with details 
of the consultation. Their failsafe position was that they would write to the GP unless the 
customer otherwise indicated. In addition they also claimed to take “detailed medical histories” 
of their new clients.’ They suggested that treatment of patients without access to medical 
records was commonplace in the NHS, for example in respect of patients using GP out of hours 
co-operatives or presenting at Accident and Emergency. They estimated that as many as 15 
million NHS consultations took place annually without access to GP records.'*° Moreover, in 
NHS genito-urinary clinics confidentiality is enforced under the National Health Service 
(Venereal Diseases) Regulations 1974, which impose a statutory obligation on health authorities 
to take steps to prevent the identification of individuals who have been treated for sexually 
transmitted diseases.'”’ 


87. It seems to us that most of the examples of consultations without records in the NHS 
mentioned by Sinclair Montrose relate to emergency situations rather than routine appointments. 
A decision on treatment in an emergency situation without medical records is made taking into 
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account the urgency of the situation. We believe that a non-emergency, possibly more long-term 
problem is more likely to be prejudiced by the absence of medical records. We heard clear 
evidence of the possible risks posed by a lack of communication between GPs. Mr Machin of 
the BMA told us that he had seen a patient privately who had previously been seen within the 
NHS. At the time of the private consultation the patient’s records had not been to hand so the 
doctor took a full medical history and undertook an examination. He specifically asked the 
patient whether he had a history of cardiac problems and whether he had taken any drugs for 
heart problems. He received negative answers to each question and prescribed Viagra. Once 
the doctor recovered the notes shortly afterwards he discovered that the patient had been in a 
hospital coronary care unit two months earlier and had been taking a drug prohibited for Viagra 
users throughout the whole procedure.'** 


88. This example graphically illustrates the potential problems inherent in relying on medical 
histories supplied by patients even when medical examinations have taken place. At the same 
time we have to acknowledge there is a freedom of choice argument against requiring all details 
of medical examinations to be passed on to GPs. When we visited the HEH clinic in Harley St 
we were told that the vast majority of patients chose not to have details of their consultations at 
the clinic passed back to their GP. It was suggested that patients were often sensitive about 
passing details of certain consultations on to their own GP who might, for example, be a family 
friend. Equally they might be concerned that the details would be read by other staff at the 


surgery. 


89. We recommend that the Government reviews the current arrangements for 
transmission of information between private and NHS GPs. We believe that the GMC 
should assess whether there are treatments and procedures which clinicians should be 
precluded from administering without access to a full patient medical history. We also 
believe that patients need to be warned that, if they consent to medical treatment by 
clinicians who do not have access to their medical records, they may run a considerable 
risk. This warning should be given verbally and in written form, with a form of words 
approved by the Department. Patients should be made aware of the strict confidentiality 
procedures that apply in the NHS, and that breaches of confidentiality will normally result 
in dismissal. 


REGULATORY STRUCTURES 
External regulatory mechanisms 
Principles of regulation 


90. It is extremely hard to define what constitutes a medical or surgical procedure presenting 
a degree of risk requiring regulation by Government. One of the difficulties we have 
encountered is that medical and surgical technology is fast-changing. Capturing novel 
techniques within a regulatory framework will be one of the greatest challenges for the 
Independent Regulator. We believe that a national moderator will be required to assess 
whether emerging techniques and technologies pose any risk to patient safety. We 
recommend that, in addition to those invasive techniques currently subject to regulation, 
other procedures defined by the moderator should also be regulated. It is important that 
the list should be kept up to date; in our view the Department’s failure to maintain and 
update the 1984 Act in this regard is unacceptable (see paragraph 39). We recommend that 
the list should be capable of alteration by secondary rather than primary legislation, and 
that the Moderator reviews the list at least annually. 


91. It then remains to be asked what the target of regulation should be. The evidence we 
reviewed offered a wide variety of approaches to the preferred regulatory structure. The King’s 
Fund argued that the actual premises where a treatment is carried out are increasingly irrelevant 
and that regulation should focus instead on clinical activity. The view of HQS, an organization 
associated with the King’s Fund, was that regulation should be directed not at premises but at 
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organizations. The BMA argued for the primacy of self-regulation within the profession, laying 
emphasis on the role of MACs. The GMC suggested that individual clinicians ought to be 
regulated. They told us that their proposals for revalidation for health professionals represented 
a very significant development in the regulation of health care.'*” The larger providers generally 
drew attention to organizational audit and requested the inclusion of their services within 
Government clinical governance initiatives. General Healthcare Group put forward the most 
comprehensive model of regulation. They told us they believed that “the interests of patients and 
their safety, would be best served by the introduction of a nationally based system for the 
accreditation of healthcare service proprietors, healthcare premises, and healthcare 
professionals”.'® We find this three-pronged approach attractive although we believe that 
clinical procedures themselves also require regulation. It seems to us that the balance between 
external regulation by means of an independent regulator and internal quality control is delicate. 


92. The form an independent regulator might take occupied much of the evidence we received. 
Many of the large providers in the independent sector favoured an extension of the jurisdiction 
of NICE and CHI. The IHA suggested that NICE and CHI should be the “main ... location” for 
regulation of the independent sector.'*! BUPA Hospitals indicated that its “preferred structural 
option” for regulating independent health care would be to “extend the terms of reference of the 
Commission for Health Improvement and delegate some responsibility to regional offices and 
the Royal Colleges”.’* General Healthcare Group concluded their memorandum by suggesting 
that “the vision of NICE and CHI should embrace the healthcare of the nation as a whole”.'® 
However, the Secretary of State made clear to us that CHI and NICE would have no specific 
remit in relation to the regulation of the independent sector.'* But NICE and CHI will have 
responsibility for private patients in NHS beds and NHS patients in private settings. The 
Secretary of State also-accepted that the work of these bodies would be in the public domain and 
thus available to the sector. This last point was expanded in an oral answer from Mr John Hutton 
MP, Parliamentary Under Secretary of State at the Department: 


“T can confirm ... that the national service frameworks will apply equally to the private sector 
and to NHS hospitals - they are there for the private sector to use. The new arrangements and 
guidelines that will come from the National Institute for Clinical Excellence will also be 
available for use, if the private sector so chooses.” 


93. Other witnesses shared the Department’s reservations over CHI’s suitability as a potential 
regulator. HQS said it did not believe that there was “sufficient evidence to demonstrate that the 
yet to be established CHI or Commissions for Care Standards are the appropriate bodies” to 
regulate the sector.'*° They favoured an emphasis on the development of organizational audit, 
such as that which their organization itself provided, as the most efficient means of improving 
quality. The RCN pointed out that CHI’s functions “do not include registration and issuing 
licences, and crucially it does not have a statutory enforcement role”.'®’ Their preferred model 
was an extension of the Commissions for Care Standards (Care Commissions). They argued that 
if the Commissions’ work extended to the private acute sector it would raise the health 
component in their activity which, the RCN believed, was in danger of being neglected.'* They 
also believed that a single regulator for health and social care would produce savings in 
overheads.'” 


94. Another advantage of extending the scope of the Care Commissions, in the view of the 
RCN, was that it would allow the regulatory regime comprehensively to cover those 
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establishments which fell into the grey area between social and health care. The Secretary of 
State himself told us that “there is the question of where, not the geographical but the functional 
boundaries are drawn”.'’”? Ms Sally Tabar of the RCN cited the example of the Horder Centre 
for Arthritis in East Sussex. This had 24 surgical beds for hip replacements and other 
orthopaedic surgery and 35 nursing home beds. Because the surgery was often busy some of the 
nursing home beds were used to nurse post-operative surgical patients.'’' In written evidence 
the RCN put forward the example of Tadworth Court in Surrey, a children’s rehabilitation 
hospital where children cared for included those recovering from road accidents and those with 
cerebral palsy. The hospital did not have an operating theatre making it “unclear whether it 
would be viewed as an acute hospital, or as a nursing home”.'” Other areas where lead 
responsibility for regulation was unclear included long-term beds in acute hospitals and hospice 
beds within nursing homes.'” The NHS Confederation, having surveyed their members, argued 
that extending the scope of the Care Commissions would be the best means of producing an 
inspectorate with the necessary mixture of skills to cover the whole range of provision.'” 


95. We find much to commend in the approach of the RCN and NHS Confederation in 
advocating an enlarged role for the Care Commissions. We have in previous reports argued in 
favour of breaking down the boundaries between health and social care wherever possible.'”° 
We do not, however, believe that the Care Commissions should regulate the independent acute 
sector. It is our view that the sheer scale of social care provision in the independent sector 
relative to health care would risk introducing a cultural bias towards a nursing-home oriented 
inspection system here. We would not, however, wish to jettison what seem to us the 
considerable advantages of inspectorates drawing on mixed skills and capable of inspecting the 
mixed social/health care setting. Accordingly we recommend the creation of an independent 
regulator for healthcare outside the NHS, responsible to Government, to identify 
appropriate standards and relevant activity and to provide for its regulation across the 
country. The wider range of health care services that we recommend to be brought within 
this remit will require regulation to be operated on a regional basis sharing a common 
resources centre with each Regional Commission of Care Standards. This common 
resource centre, we suggest, could be the location of the intellectual property of both the 
Care Commissions and the Independent Health Regulator. It could negotiate temporary 
transfers of staff from one regulator to another, giving an extremely flexible inspection 
regime. It could also co-ordinate training programmes for inspection staff taking account 
of best practice in both acute and non-acute care. It could provide a common services 
agency dealing with legal services and general administrative matters. It could operate 
both regionally and at national board level to ensure consistency of standards. The 
following diagram illustrates the model we propose: 
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Proposed structure for regulation of healthcare outside the NHS 
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96. We expect all independent acute medical facilities to be brought into inspection so 
that, for example, there should no longer be exemption for Royal Charter hospitals and 
those established by Special Act of Parliament. 


97. We believe that such a common resource centre in each region would also be a logical 
point of interface with NICE and CHI. We accept the Government’s argument that these bodies 
are not regulators but we expect the independent regulator to be influenced by the activity of 
NICE and CHI so that its judgements are informed by the quality standards applying within the 
NHS. We also believe that the work of NICE will be compromised if it does not have access to 
clinical data in the independent sector. To give a simple example, if the independent sector 
favoured one type of hip replacement on cost grounds and the NHS another, NICE would benefit 
from having data on failure rates across the sectors. We recommend that CHI and NICE 
should inform a common resources centre for an Independent Healthcare Regulator and 
the Regional Commissions for Care Standards. The Regulator would be expected to draw 
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on the findings of CHI in so far as they are applicable to the individual components under 
inspection. Independent providers should be obliged on request to submit clinical audit and 
similar data to CHI and NICE. 


98. We also believe that such a common resources centre would be an ideal point of contact 
with the MHAC. We recommend that the Mental Health Act Commission be represented 
on the national board of the common resource centre for the Independent Healthcare 
Regulator and Regional Commissions for Care Standards. We believe that this would 
enhance the impact of the excellent work which the MHAC is carrying out. The MHAC would 
have a direct route to the Independent Healthcare Regulator to help it enforce its findings. 


Private beds in the NHS 


99. Another problem in defining the boundaries of independent healthcare requiring regulation 
arises from the situation regarding private beds in the NHS. There are a number of different 
arrangements for private in-patient health care within the hospital Trusts of the NHS which 
include:- 


¢ One or two beds - usually in side wards - designated as pay beds, and available to private 
patients when not in use for an NHS patient. 

¢ A designated relatively self-contained unit including all nursing services but utilising, 
on a re-charge basis, services from the main hospital. 

¢ An entirely self-contained unit including all support services, which may be managed 
by the NHS Trust or contracted out to an external operator. 

¢ A purpose provided unit within or in the grounds of the NHS hospital financed by a 
private company with some form of profit share and/or shared services. 


100. It is our view that the pay bed within the overall control and management of an NHS 
trust should fall within the clinical governance arrangements of the Trust. However, the contract 
between the private patient and the consultant(s) by which the medical or dental care is provided, 
places the patient outside the scope of the NHS complaints procedure in so far as the private 
medical care provided by the consultant outside their NHS contract is concerned. In practice, 
if the nursing and clinical diagnostic services are being provided by the employees of the Trust 
and the consultant also holds a contract with the Trust, we believe any difficulties in 
investigating a complaint should be capable of being overcome under local arrangements. 


101. In the case of the designated private patients units, however, there is a wider issue. Apart 
from general principles, the Department has not issued any recent guidance to the NHS and the 
arrangements for operating private practice are a matter of local discretion.'” The IHA consider 
that NHS private patient facilities slip through a gap in regulation. It is their “strongly held view 
that NHS pay bed units, if they are to exist at all, must face proper regulation”.'”” The BMA 
takes the same stance.'” 


102. It seems to us that the designated private patient units have a number of features which 
might make their regulation desirable. The relationship between the consultant and the patient 
is the same as that of the independent private hospital. All the staff permanently located in the 
unit may have a contract of employment to that unit. Ifthe unit is operated by a private company 
on behalf of the Trust, it seems that the NHS complaints procedure does not apply.'” It would, 
in our view, be improbable that a consultant, suspended from working in the NHS, would be able 
to continue to admit patients to a private patient bed or unit within the NHS. Under current 
regulations, however, this would theoretically be possible. Some private patient units have 
transferred entirely to the independent sector.'*° A number of private finance initiatives for NHS 
projects have included private patient facilities. Preferred provider arrangements have been 
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agreed between some medical insurance companies and some NHS private patient units. 


103. Given these factors, we consider that all private health care facilities operated within 
the management of the NHS should be required to function within the clinical procedures 
and management of the Trust in which they are located. Such an arrangement should 
require full participation in the Trust schemes of clinical governance and controls 
assurance. Only consultants with a current service contract or honorary contract with that 
Trust should be able to admit and treat private patients. This arrangement should include 
a requirement that any complaint in which the private medical care provided by the 
consultant outside their NHS contract is an issue which should be dealt with under the full 
complaints procedure of the NHS including access to the Health Services Ombudsman. 
This provision should be applicable to any private health care delivered within the terms 
of the NHS Acts and thus be applicable to the private use of the occasional pay bed as well 
as the consulting and in-patient private patient units of NHS Trusts. 


104. Where a private patient unit is operated by a company on behalf of the Trust, we 
consider that it should fall to be regulated on the same basis as a hospital in the 
independent sector. 


105. The arrangements set out above, together with the additional and localised services that 
we propose should be bought into the scope of regulation, make it appropriate that the focus of 
the operational arm of the independent regulator should relate to the health regions. The 
following table, drawn up using the predecessor NHS regions which are the most recent 
comprehensive data, indicate the balance of facilities by region under such arrangements: 


Table 3: Independent and NHS designated pay bed units by NHS region'®' 
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106. Those figures suggest that each region would have a sufficient number of establishments 
to inspect to make a regionally-located inspectorate perfectly viable. We do not believe this 
situation would be very much altered under the new regional structure. 


The licensing process 


107. The current sanctions available to registration and inspection units have been criticized 
for their lack of range. Units can cancel the registration of an existing facility, or refuse to 
register a new one, or issue warnings. The Secretary of State described this choice as being 
“between a nuclear weapon and a feather duster”.'*° We agree with the Secretary of State that 
a wider range of powers for the regulatory authorities than are presently available would be 
appropriate. We think, for example, the regulator should be able to license a home or clinic to 
carry out certain activities but not others. A possible model might be the Human Fertilisation 
and Embryology Authority (HFEA), which has powers to grant licences with or without 
conditions, suspend them or revoke them. In granting licences it requires certain general 
conditions to be complied with while additional conditions may be added specifically relevant 
to the centre concerned.'*’ 


108. We also favour the approach the HFEA takes towards establishing line-management 
responsibility for the activities of the clinics it deals with. It is the duty of the individual named 
as the Person Responsible for each centre to ensure that licence conditions are complied with. 
To assist them, the HFEA is required by law to produce a Code of Practice to guide clinics on 
how they should carry out their licenced activities.'** The advantage of this approach, in our 
view, is that it helps shift the burden of establishing compliance from the regulatory authority 
to the service provider. We recommend that the Secretary of State creates a licensing regime 
for the independent acute sector offering a wide range of powers and sanctions which 
places the burden of proof of compliance on the provider, not the regulator. We would like 
the Independent Regulator to issue a detailed code of practice with a view to ensuring that 
consistent national standards of inspection apply to the independent healthcare sector. 


109. Going beyond formal regulatory structures, we note the view of the RCN that it is 
important that regulation provides more than a policing function “to include a facilitative, 
supportive and advisory role too, i.e. not just identifying what the weaknesses/ failures are, but 
also looking at why they are occurring, and advising on how improvements can be made”.'® 
One of the criticisms that the Institute of Chartered Secretaries and Administrators made of the 
current system was that reports “fail to praise good practice or give positive encouragement to 
staff’.'° It is our view that a good regulatory regime will actively raise standards rather than 
merely check existing rules are complied with. 


Suspended clinicians 


110. The Department informed us that the Government was aware of concerns about the 
relationship between the NHS and the private sector in disciplinary cases “and particularly that 
doctors who have been suspended from work by their NHS employer may continue to work in 
the private sector”.'*' In oral evidence, the Secretary of State drew attention to the Rodney 
Ledward case, pointing out: “It was not very long ago that we had an obstetrician and 
gynaecologist in Kent who had, quite rightly, been suspended from work in the National Health 
Service because he was injuring large numbers of female patients but who was still literally 


operating on private patients in private hospitals”.'” 
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111. We were told by Mr Robin Heron of the Department’s Human Resources Directorate 
that, within the NHS, when local employers had suspended a doctor they could notify the GMC 
if they felt that that doctor’s employment elsewhere posed a risk.'> Mr Heron told us that there 
was a system of ‘alert letters’ whereby a matter would be reported by an employer to the NHS 
Executive Regional Office who could authorise a note to be circulated to other NHS employers 
and the private sector, through health authorities, advising them to contact the NHS body in the 
event that the doctor in question was seeking employment with them. Mrs Morton, Chair of the 
National Nursing Homes Regulation and Inspection Advisory Group, suggested that registration 
and inspection units would have lists of all the clinicians working in local independent hospitals 
and would be able to correlate the names on these lists against any alert letters received.'*! We 
asked her to confirm this point by consulting other health authority registration and inspection 
units. As indicated above (paragraph 36), this survey revealed that fewer than half had access 
to all the names of clinicians working in the independent sector and nearly 40% did not routinely 
receive the alert letters.'”° 


112. We believe that this demonstrates the complete inadequacy of current controls. Further 
doubt on their efficacy was cast by Dr Vallance-Owen of BUPA hospitals. He told us: 


“We do have a real problem, in that an ‘alert’ notice is sometimes issued by the NHS, and then 
when we ring the Trust and we say ‘What is the problem, is there an issue of patient safety 
here?’, because we will obviously want to tackle that consultant, they sometimes say to us 
“Well, it’s confidential’, or ‘It’s under investigation’, or ‘For legal reasons, we can’t tell you.’ 
And it is an issue we are raising with Ministers at the moment, because it comes back to the 
data flow really, we really do need to know if there is an issue of patient safety, we will 
always inform our colleagues in other hospitals and the Trust ...”.'"° 


Sir Donald Irvine of the General Medical Council (GMC) said that, in his opinion, the system 
was not working as well as it might. It struck him as odd that the GMC was not told the reason 
for a doctor’s suspension.'”” Miss Isabel Nisbet, Director of Fitness to Practice at the GMC, told 
us that the Council had no accurate figures on the number of suspensions associated with referral 
to the GMC, but that, anecdotally, she believed that “only a small proportion” of suspensions 
were referred.'” 


113. It is clearly a cause for concern that the system is not functioning effectively. There are 
gaps in information at every level. Alert letters are not made available to all registration and 
inspection units; neither the GMC nor the providers are always aware of why doctors have been 
suspended; patients may be entirely ignorant of the fact they are being treated by doctors 
suspended from the NHS. This situation seems to us intolerable. We recommend that the 
GMC maintains a central database indicating where clinicians are currently employed, and 
where they have practising or admitting rights. We recommend that when suspensions 
occur as result of activity placing patients in any risk that suspension should automatically 
be notified to the GMC for inclusion on its database. The GMC should then be obliged to 
notify all current employers of the fact of suspension. All organizations employing 
clinicians should be required to first check their status with the GMC and will be notified 
of any suspensions currently applicable. We further recommend that the central councils 
for each of the other medical professions and professions allied to medicine take steps to 
ensure that they have robust procedures in place to prevent those under suspicion of 
endangering patient safety from coming into contact with patients. 


114. Suspension in the NHS, according to the Mr Machin of the BMA, is supposedly “a 
neutral act”. Suspension took place for numerous reasons, not merely because a doctor was 
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clinically unsatisfactory.'”” Nevertheless we do not think it acceptable that doctors suspended 


from the NHS on the grounds of endangering patient safety should continue to practice in the 
independent sector. Dr Christine Tomkins, Professional Services Director at the Medical 
Defence Union, argued against automatic suspension even here. She suggested that suspension 
might relate to “very circumscribed aspects of professional conduct”.”” She gave the example 
of a Health Service obstetrician and gynaecologist whose obstetric practices were confined to 
the health service and whose gynaecology was restricted to the private sector. In such 
circumstances she felt it would not be fair or reasonable to suspend the doctor from practice in 
the private sector if the allegations which gave rise to the suspension were confined to the 
doctor’s obstetric practice. 


115. We are not at all convinced by this argument, and nor was the Secretary of State.”°' It 
seems to us that if a doctor is suspended for poor clinical practice in one aspect of their 
professional capacity there should be a strong presumption against their continuing to practice 
in another. We believe that the balance needs to swing firmly in the direction of patient safety. 
We welcome the Secretary of State’s uncompromising statement that, in his view, if doctors 
have been suspended for “anything that could have any possible bearing on the safety or 
health of patients” they should not be free to work in the independent sector.” This is also 
our view. We also welcome the proposal from Baroness Hayman that consideration should 
be given to extending the system of alert letters from doctors to other health 
professionals.”” 


116. One argument levied against a blanket suspension of clinicians is that doctors suspended 
from the NHS are still paid pending the outcome of an inquiry; in the independent sector, 
suspensions entail loss of earnings. The majority of suspensions end in reinstatement so any 
doctor working in the independent sector resuming their professional career after a suspension 
was lifted would, under our proposals, have suffered financially as well as personally. We 
acknowledge that this is a difficulty which has no simple solution. Nevertheless our view is that 
the interest of patient safety outweighs any other. However, it seems to us that the impact of 
groundless suspensions in the NHS could be greatly mitigated if the NHS disciplinary 
procedures were expedited. This is an issue we hope to address in our forthcoming inquiry 
into adverse clinical incidents and outcomes in medical care.”™ 


Regulation within the medical profession 
Training and qualifications 


117. Within the NHS, doctors are required to undergo structured training before being able to 
practice as a hospital consultant or general practitioner.”” The Specialist Training Authority is 
legally responsible for safeguarding the standards of postgraduate medical training in hospital 
practice in the UK. The Joint Committee for Postgraduate Training in General Practice 
(JCPTGP) has the same responsibility for general practice. Whilst individual colleges and 
faculties will issue appropriate syllabuses and conduct assessment and examinations, the 
Specialist Training Authority will ensure that the Colleges’ activities comply with the 
requirements of the European Medical Directives. 


118. The acquisition of a Certificate of Completion of Specialist Training for Hospital Doctors 
and a Certificate of Prescribed Experience or Equivalent Experience for General Practitioners 
marks the end point of specialist training. The holder of these certificates can then apply for 
NHS consultant positions or NHS GP principal positions (Certificate of Prescribed Experience 
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or Equivalent Experience). 


119. Non-training posts in the NHS, for example, Staff Grade and Clinical Assistant posts are 
under the supervision of NHS consultants. Since | January 1995, all GP locums and assistants 
starting afresh must have a Certificate of Prescribed Experience or Equivalent Experience. 
Those GPs who were already principals in 1981 and have the appropriate certificate are able to 
continue in General Practice, as are individuals who have “acquired rights”, determined by the 
JCPTGP on an individual basis. 


120. In the independent sector, however, there is no such obligation for doctors to have higher 
qualifications or specialist accreditation before offering specialist services or general medical 
services, although if a doctor takes on work beyond his capability, he could be criticised by the 
GMC.” Hence, it is possible for doctors to set up in private general practice or as a private 
specialist consultant without adequate training and without supervision. This is particularly the 
case if the services provided are outside of those recognized by the major health insurers. 


121. The GMC’s proposals for revalidation will apply to all practising doctors in both the NHS 
and private sector.””’” We recommend that doctors working in specialist, general practice or 
other unsupervised positions in the independent sector should be required to undertake 
training of a standard equal to that required for equivalent NHS positions. We also 
recommend that the GMC addresses this in its proposals for revalidation. 


122. On the more general issue of consumers’ awareness of qualifications, as indicated in 
paragraph 45 above, we do not think it is acceptable that patients should be seen by “consultants” 
who are not on the appropriate Specialist Register or by self-styled physiotherapists, 
psychotherapists or chiropodists. We welcome the Government’s commitment to review the 
Professions Supplementary to Medicine Act with a view to increasing patient safety.”"> We 
believe that there should be a duty of care imposed on all those directly involved in the 
provision of health care in the independent sector to ensure that patients are properly 
informed not only of the qualifications and titles of those seeing them but also of any 
financial relationship between these individuals and the parent company. Those seeking 
medical or psychiatric care may be vulnerable and easily impressed by the apparent 
qualifications of those treating them. It seems to us totally unacceptable that they are not 
offered greater protection. 


The GMC Specialist Register 


123. Anyone seeking to establish whether the surgeon treating them was suitably qualified 
would meet considerable obstacles. An enquiry of the GMC would yield only the information 
that a consultant was on the Specialist Register, but would not reveal the specific register.“ Sir 
Donald Irvine of the GMC told us that the decision was taken when the Register was first drawn 
up, that it should indicate only the broad area of a clinician’s practice.”!° Sir Donald said that the 
GMC now accepted that the Specialist Register was “not fit for the purpose that it ought to have, 
which is to be a clear descriptor of a doctor’s field of practice”.”!' The GMC wanted to improve 
the accuracy of the Register but also stressed the importance of its new proposals for revalidation 
as a means of measuring a doctor’s performance. 


124. It is our view that the lack of information about the clinical expertise of individual 
clinicians available both to the public and to many within the medical professions is a serious 
problem. We recommend that the Department of Health liaises with the GMC to ensure 
that the Specialist Register accurately reflects both the qualifications and current 
experience of clinicians, by specialty and sub-specialty. We further recommend that this 
information should be made readily available to members of the public and their GPs. We 
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believe that the most recent listing on the register for the surgeon performing an operation 
should be available to a patient in a readily comprehensible form. 


Role of Medical Advisory Committees 


125. We asked the providers whether MACs could effectively be held responsible for 
monitoring the quality of doctors to whom practising privileges are granted, and raised our 
concerns that they might be prone to conflicts of interest in granting privileges to, and passing 
judgement on, the clinical competence of individuals and associates known to them. Dr 
Vallance-Owen of BUPA acknowledged that “we have learned many lessons over the last two 


or three years”, including the need for “better peer review within the profession”.*”” 


126. We have no doubt that some MACs play an important part in monitoring and effectively 
governing clinical standards, both generally and specifically in the granting and maintaining of 
practising privileges. We are not convinced that this is yet the case throughout the sector. We 
agree with the point made to us by Baroness Hayman that, whilst conditions for registration “will 
have conditions about appropriate mechanisms for ensuring quality of clinical care, it has to be 
for the institution to fulfil those conditions in the most appropriate way”.’'? In the first instance 
it is essential that MACs accurately reflect the expertise available within a hospital. We accept 
the view of the BMA that all specialties should be represented on MACs to facilitate effective 
communication to and from the MAC and within. However, such is the importance which the 
independent hospitals themselves attach to Medical Advisory Committees in overseeing 
clinical standards in their hospitals, we recommend that the principles for the role of 
Medical Advisory Committees set out in the paper shared by the British Medical 
Association and the Private Practice Forum of the Academy of Medical Royal Colleges 
should be given statutory status.”" 


127. In the case of those hospitals and clinics without Medical Advisory Committees, we 
recommend that responsibility for clinical activities should fall to the Chief Executive of 
the organization concerned. We consider that the separation of the accountability of the 
hospital and that of the clinician when things go wrong is unacceptable and that the 
directing body of the hospital, whilst looking to its MAC for clinical governance, must 
accept executive and continuing responsibility for the clinical standards of those to whom 
it grants practising privileges. 


FUNDING 
Recovery of costs 


128. Currently only about half of the costs of regulating the independent health sector are met 
by the providers; the rest comes from public funds allocated to health authorities for their NHS 
services. At present, the NHS is subsidising the private sector’s costs.*’° In its White Paper 
Modernising Social Services the Government indicated that the planned Commissions for Care 
Standards will be “self-financing through fee income paid by regulated providers”.’'® We believe 
that the same principle should apply to the funding of the regulation of independent health care. 
We recommend that the costs of regulating independent health care should be met in full 
by the sector. We accept that provision might need to be made to exempt certain not for 
profit organizations, for example some hospices, from all or part of the costs of inspection. 


129. A separate cost borne by the state as a consequence of the independent health care 
sector’s activities occurs when the NHS has to provide remedial treatment for individuals harmed 
as a result of poor practice in the independent sector. The current situation is that a claim for 
compensation will only succeed if negligence against the healthcare provider can be 
demonstrated. To succeed in a claim, the claimant must show that there was a breach of duty 
of care and that harm flowed as a result (i.e. what occurred was not simply a recognized 
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complication of treatment). Compensation is awarded to the patient or patient’s representative. 
Included within the award for compensation will be the cost of any necessary remedial treatment. 
The Law Reform (Personal Injuries) Act 1948 states that: 


“In an action for damages for personal injuries ... there shall be disregarded, in determining 
the reasonableness of any expenses the possibility of avoiding those expenses or part of them 
by taking advantage of facilities available under the National Health Service ...”.7!” 


Hence, damages in respect of remedial treatment are always calculated on the basis that such 
treatment would be performed privately. If the remedial treatment is carried out privately then 
there may be a contractual arrangement with the private health insurer that the insurers recoup 
the cost. 


130. The Government has recently taken steps to recover the costs to the NHS of treating 
injuries resulting from motoring accidents through the introduction of the Road Traffic (NHS 
Charges) Act 1999 . It does not seem right to us that the taxpayer should continue to fund 
remedial treatment for harm caused to patients for treatment undertaken outside the NHS. We 
recommend that the Government introduces measures to allow the NHS to recover the 
costs of remedial treatment in circumstances where practitioners in the independent sector 
have been negligent; where a sum has been awarded for remedial treatment, and that 
treatment subsequently takes place in the NHS, then the NHS should be entitled to recover 
that sum. 


Intensive care 


131. A related area of concern is the use by private providers of NHS intensive care facilities 
in situations where patients develop a need for intensive care facilities while undergoing private 
medical care. According to Alasdair Short, the Director of Intensive Care Services at Mid Essex 
Hospitals, the larger insurers refuse to remunerate NHS units that admit patients for intensive 
care other than for a limited period of time as part of a planned stay of 48 to 72 hours. This 
creates difficulties which Mr Short outlined: 


“The expectation is that the on call intensive care consultant is expected to be available to 
provide immediate stabilising intensive care in the private hospital using NHS equipment to 
do this and then to transfer the patient to our intensive care unit. These admissions are of 
course unplanned and may coincide with emergencies that have developed within the NHS 
establishments to which we are contracted to provide intensive care services ... The transfer 
of a patient from a private hospital to our unit has caused the cancelling of major elective 
surgical cases requiring routine post-operative intensive care due to a shortage of beds.”?"° 


Mr Short suggested that in 1998 six such patients were admitted to the intensive care unit at 
Broomfield Hospital, requiring 49 days of intensive care at an estimated total cost of £85,000 
excluding professional time cost. 7!” 


132. It is evident that any surgery carries an element of risk It does not seem reasonable to us 
that insurers take no account of the possibility of medical complications arising from treatment 
in the independent sector leading to a requirement for intensive care. We agree with Mr Short’s 
conclusion that “the private sector is using the NHS to indemnify itself against a risk which is 
calculable”.””? We recommend that independent hospitals carrying out surgical procedures 
which do not have their own intensive care facilities should be required to enter into a 
formal contract for their provision with a local NHS trust and that the independent 
providers should be required to compensate the NHS for intensive care provided as a direct 
consequence of elective treatment undertaken in the independent sector. 
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COMPLAINTS PROCEDURES 


133. Those wishing to complain about aspects of healthcare in the independent sector currently 
have only limited options. Provider organizations may deal directly with complaints relating to 
non-clinical aspects of care (members of the IHA are obliged to have a complaints mechanism 
in place).””' Complaints about advertising may be dealt with by the ASA. Dubious commercial 
practices may eventually cause Trading Standards officers to intervene. Complaints relating to 
medical insurance can in some cases be dealt with by the insurance ombudsman. 


134. Most of the evidence we have reviewed relates not to these matters but to issues arising 
from clinical care. Miss Perry of the NHS Confederation told us that “there is an expectation 
on the part of patients that when they go into a private hospital they have the rights to complain 
that they know exist in the NHS”.’” The arrangements here are influenced by the employment 
status of clinicians in that, as noted above, independent sector hospitals grant consultants 
admitting rights but usually take no direct responsibility for the clinical care they administer.””* 
Anyone wishing to complain about clinical care has three options all of which are potentially 
unsatisfactory. They may refer the matter to the health authority for investigation, they may refer 
a clinician to the GMC or they may pursue legal action. 


Health Authority Investigations 


135. Health Authorities are empowered to investigate any complaint about the independent 
sector which can be related to any of the provisions of the Registered Homes Act. We were told 
by Action for Victims of Medical Accidents (AVMA) that “very few complainants are made 
aware of this avenue” and that “health authorities vary considerably in terms of how they see 
their role in responding to complaints”.** Many health authorities, according to AVMA, would 
not normally deal with clinical aspects of complaints.” 


136. We heard first-hand evidence of the lack of clarity surrounding the health authority as an 
avenue of complaint from Mr Graham Maloney, giving evidence for APROP. Mr Maloney’s 
wife, Christine, was twice given false negative results in tests for breast cancer administered at 
the Nuffield Hospital Cleveland. Mrs Maloney subsequently died from the disease at the age of 
46. Mr Maloney was unhappy not only with the failure to diagnose but also with the care 
administered by the hospital, to which his wife was admitted when she was dying.” Mr 
Maloney told us he was not informed of the health authority route of complaint but only learned 
of it in a later conversation with Lord Woolf.’ The ensuing report from Tees Health Authority 
was one and a half pages long and, according to Mr Maloney, entirely inadequate. Following 
the intervention of local Members of Parliament, Tees Health Authority agreed to undertake a 
second review.””* It apologised for the inadequacy of the first review. The second review was 
much longer and more comprehensive.” It has subsequently become, in Mr Maloney’s words, 
“the unofficial guideline as to what private patients should expect when a health authority 
decides to investigate a complaint’”.**? Mr Maloney suggested that the only reason the health 
authority reinvestigated his complaint was because he had removed from the hospital the relevant 
drug prescribing chart at the time of his wife’s death and had taken professional advice that the 
drugs administration procedures had been disregarded, a point later confirmed by the health 
authority investigation.”*' In our view, it should not be necessary for patients with concerns to 
have to go to these lengths to have their cases reviewed. 
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Complaints to the GMC 


137. The other options for those wishing to pursue a complaint on clinical grounds are to 
complain to the GMC or to pursue litigation. Complaints to the GMC would be dealt with either 
by the professional conduct procedure or the new performance review procedure. The BMA 
suggested that neither approach was “likely to be appropriate as the first recourse for 
complaint”.*” The professional conduct procedures, according to the Medical Defence Union, 
have the drawback that they are limited to “investigating acts and omissions which may amount 


to serious professional conduct”. 


Litigation 


138. The sole function of litigation is to provide compensation in monetary terms for harm that 
has resulted from negligence. It does not provide the claimant with any explanation as to what 
went wrong. Ms Samantha Ryb of APROP took legal action against a consultant having 
admitting rights at the London Bridge Private Hospital following the death of her father. 
Eventually her family received an out of court settlement with no apology or admission of 
liability.** She confirmed that changes in the regulations governing entitlement to legal aid 
would make it very difficult to pursue a similar action today. Moreover the other parties to any 
litigation concerning clinical complaints will almost inevitably be covered by medical defence 
protection. 


139. In the past litigation has almost invariably proved expensive and protracted, but recent 
measures may alter the balance in favour of the claimant. New civil procedure rules came into 
effect on 26 April 1999, intended to provide speedier justice with costs in proportion to the value 
of the claim. These rules aim to encourage defendants to settle claims early where the claim is 
obviously indefensible. The GMC now requires all registered medical practitioners to have 
adequate professional indemnity arrangements in place. This has a protective effect on claimants 
in that it ensures there are funds available to meet a claim. A further possible assistance to 
claimants is the introduction of conditional fee arrangements.”*° 


140. Even with these reforms we do not believe that most individuals would choose to go to 
law if this could be avoided. In order to minimise the amount of litigation taking place we think 
it essential that each provider, as part of their mandatory complaints procedure, offers all 
complainants an early opportunity for an independent review of their case with a view to 
achieving an adequate explanation of events. Any disclosure of information here should not 
prejudice the person complaining in the event that they choose to proceed to litigation. 


Provision of information 


141. The Medical Defence Union informed us that “those who represent patients say the single 
most common reason for initiating medical negligence claims is that they are upset by the 
doctor’s attitude and feel litigation is the only way to get an adequate explanation for what has 
gone wrong”.”*° This seems to us crucial. Many of the witnesses appearing before us told us that 
they were seeking only information or an apology when they initiated a complaint.’ With this 
in mind we think it essential that the complaints procedures for independent hospitals should be 
far more transparent than is presently the case. A number of measures are required to achieve 
this. We recommend that all independent health care providers should be obliged to 
provide clear and accessible information to their customers on the complaints procedures 
open to them including external complaint routes such as (at present) via health authorities, 
or (if our recommendations are accepted) the independent regulator. We believe that the 





232 Ey., p247. 

sie Ev., p286. 

mF 0910) 

35 See Ev., p63. 
236 Ey, p289. 

237 See eg Ev., p55. 


lii FIFTH REPORT FROM 


provision of an adequate complaints procedure should be a registration requirement and 
that the independent inspector should have access to all documentation and records 
relating to complaints and that these should be taken into account in any decision as to 
whether to maintain registration. 


142. Ithas also been brought to our attention that Community Health Councils do not normally 
have a remit in dealing with complaints relating to treatment within the independent sector.” 
Given the interaction between private and state treatment that characterizes much healthcare 
today we cannot see that this position remains tenable. A wider role for the Community Health 
Council would, we believe, be a way of improving the amount of information available to 
consumers. We recommend that the remit of Community Health Councils should be 
extended to include the activity of the independent sector. We believe that any costs 
accruing from this should be met by the sector itself and come out of the licensing fee. 


Accountability for complaints 


143. We think it important that the route for complaint should be clear. At present those 
complaining are often passed around between clinician, provider and insurer as each tries to shift 
responsibility to the other. We agree with AVMA when they point out “it may well be that the 
cause of the complaint rests both with the clinician and the hospital, with neither being prepared 
to accept responsibility”.?” Moreover, as South East Kent Community Health Council 
discovered when attempting to follow up complaints against the gynaecologist Mr Rodney 
Ledward who worked both in the NHS and in the independent sector, medical records remain 
the property of the consultant not the hospital.“”° We do not believe it is reasonable to place the 
onus on the consumer to work out who is responsible when something goes wrong in a private 
hospital or clinic. In almost any other area of consumer activity the consumer associates the 
product obtained with the organization selling it, a principle enshrined in much consumer law. 
We consider that the provider organization should not be in a position to stand aside from the 
consequences of the clinical activities of the clinicians it employs or to whom it grants practising 
privileges. Accordingly we recommend that, as a statutory condition, the provider 
organization should be legally responsible for the investigation of all adverse clinical 
incidents, including those relating to clinical practice, that take place on its premises and 
that full medical records should be available at all times to a clinician nominated by the 
provider as well as to the patient or patient representative. Each provider should be 
obliged to name and advertise a complaints manager to whom all complaints should be 
made. 


The case for a Health Service Commissioner for the independent sector 


144. There was widespread support amongst those giving evidence to us for the introduction 
of a Health Service Commissioner (Ombudsman) for the independent health sector. Currently 
the Health Service Commissioner only looks at care in the independent sector when it is 
purchased by an NHS body.”"' The patient representative groups such as AVMA and APROP, 
many of the major providers (including PPP/Columbia, BUPA, and Prime Care), the IHA, South 
East Kent Community Health Council, the BMA and the RCN all advocated a Commissioner for 
the independent sector. The Consumers’ Association went as far as supporting the drawing up 
of a Private Member’s Bill to extend the role of the Health Service Commissioner.”** Many other 
organizations and individuals called for an external objective review process without explicitly 
naming the Commissioner. 


145. While there was general agreement on the benefits in principle of a Commissioner for 
the independent sector there was disagreement on whether the role of the current Health Service 
Commissioner should be extended or whether a separate Commissioner was required for the 
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independent sector. We wrote to the Health Service Commissioner to establish his views on the 
merits of extending his remit to cover the independent sector. He felt that such a move would 
have the advantage of greater simplicity for complainants, in particular those whose treatment 
was carried out in both the state and independent sectors.**” A second advantage would be that 
a single Commissioner would “provide an opportunity to develop and apply common standards 
in dealing with complaints, particularly in the area of clinical judgment, and to make a 
contribution to the drive for clinical excellence”.*“* However the Commissioner also pointed out 
to us that such an extension of his powers would require a significant change in the way in which 
he operated. He felt he would, effectively, become responsible for resolving disputes arising 
from commercial contracts, which would otherwise be matters for a court; many complainants 
would be seeking financial compensation which is seldom offered under the NHS complaints 
procedure; and at present his recommendations are not binding on parties, a situation he felt 
might not be appropriate in respect of the independent sector.” The Commissioner also felt it 
would not be appropriate for the additional costs he would face to be met from the public 
purse. 


146. We have considered the argument in favour of extending the role of the 
Commissioner to cover patients funded privately, but believe it would be preferable for the 
sector to have a separate Commissioner, with the Health Service Commissioner retaining 
responsibility for those patients funded by the NHS in the independent sector. We believe 
it would be more appropriate for such a Commissioner for the independent sector to have 
powers beyond naming and shaming. We recommend that the findings of such a 
Commissioner should be transmitted directly to the Independent Regulator who could 
impose any necessary sanctions. The Commissioner should be accountable to Parliament. 
We recommend that the costs of a Commissioner for the independent sector should be met 
in full by the sector. We believe the funding arrangements would be simpler if such a 
Commissioner’s remit was dedicated to the independent sector. We would not wish our 
advocacy of a separate Commissioner to create undue barriers in respect of the pooling of 
information with his or her state sector counterpart. It will clearly be important for both offices 
to have close working relations to tackle issues relating to patients moving between the NHS and 
the independent sector. 


Mental health complaints 


147. We were advised by MIND that there is “a complete lack of complaints procedures in 
some mental nursing homes””*’ and we received from a patient’s relative a detailed description 
of harm and distress caused, in part, from the absence of an adequate complaints mechanism.” 
The MHAC in its last biennial report expressed concern at the large number of complaints from 
those detained in the independent sector and at the fact that detained patients felt that their 
complaints were not taken seriously by some private sector establishments.*” 


148. NHS patients, cared for in the independent sector through a service agreement are able 
to invoke the NHS complaints procedure, including access to the Health Service Commissioner. 
These mechanisms are not available to patients self-funded or funded by medical insurers. We 
recommend that, in relation to independent mental health services, there should be access 
to a recognized, nation wide complaints system incorporating an independent review and 
Ombudsman mechanisms. 


243 Ey., p450. 

244 Ibid. 

245 Ibid. 

246 Ev., p451. 

247 By., p178. 

248 Bv., pp466-467. 

249 The Mental Health Act Commission, Seventh Biennial Report 1995-1997, p122. 
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CONCLUSION 


149. Many of the recommendations we have made in this report will require primary 
legislation which will take time. It is our view that existing regulations could and should 
be more consistently and effectively implemented until such legislation is enacted. 


150. In drawing up this report we have not sought to confer any additional validity on the 
independent sector. Nevertheless we believe it is essential that those treated in the independent 
sector are not subjected to standards below those in the NHS. It is this principle on which our 
recommendations are based. 
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SUMMARY OF RECOMMENDATIONS 


1. Welcome the fact that the Government now acknowledges the need to review the 
regulation of the independent sector since we regard current regulation to be inadequate 
for the task of protecting the public (paragraph 30). 


2. We recommend that those providing cosmetic surgery should be obliged as a minimum 
to print a conspicuous health warning on all their advertisements to the effect that all 
surgery carries an element of risk (paragraph 52). 


3. In the face of the apparent impotence of the ASA we recommend that the Secretary 
of State for Health consults the Secretary of State for Trade and Industry with a view to 
ensuring that there is adequate legislation to deal with misleading advertisements for 
cosmetic surgery and with other unfounded or misleading claims made for other medical 
or surgical treatment (paragraph 55). 


4. We recommend that the Government requires providers of cosmetic surgery and 
similar related disciplines to provide information as to the efficacy and effectiveness of 
treatments offered following guidelines set out by the Department. The regulator of the 
independent sector should assess the accuracy of this information in determining whether 
or not to grant a licence. We recommend that it be mandatory that providers of such 
services should distribute such information. We suggest that these information packs 
should strongly urge consumers to contact their General Practitioner before undergoing 
medical and surgical treatment and should suggest questions for consumers to ask when 
considering treatment (paragraph 59). 


5. If the providers of cosmetic surgery and other elective surgery are to continue 
demanding advance payment we think that there should be a mandatory cooling-off period 
to allow consumers to change their mind before undertaking surgery. We recommend that 
those undergoing cosmetic surgery and similar related disciplines in the independent sector 
should have the benefit of a 14 day cooling-off period during which they can withdraw 
from treatment without financial penalty. We recommend that it should be illegal for 
providers to charge for treatment before consumers have had a consultation with the 
surgeon performing the operation. We also believe that providers should be obliged to 
provide clear information on the cost of each procedure in advance of any financial 
commitment on the part of the consumer (paragraph 60). 


6. We recommend that providers should be obliged to give contact details of voluntary 
groups undertaking counselling or contact addresses to those seeking treatment to allow 
them to gain more information in this area (paragraph 61). 


7. We recommend that the GMC in conjunction with the Royal Colleges establishes 
recognized specialist training in cosmetic surgery which will then assist in the process of 
revalidation (paragraph 62). 


8. We recommend that health authorities, in discharging their responsibilities for 
planning and ensuring the provision of comprehensive mental health services, should 
review ways in which the independent sector - both voluntary and private - can contribute 
to the planning mechanisms. We believe that the outcome should be the provision of 
optimum services determined by the NHS and provided in a manner which ensures a high 
quality of care for patients and maximum value for public money (paragraph 72). 
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9. A reliance on word of mouth notification and retrospective reminders seem to us 
inadequate measures to ensure the MHAC comprehensively covers the patients it should. 
We believe that the grant of registration of a mental nursing home to receive detained 
patients should be notified, as a matter of course, to the Commission. We recommend that 
this should be a regulatory requirement (paragraph 74). 


10. We recommend that an independent regulator should have the powers to remove the 
authority of a mental nursing home to receive patients detained under a section of the 
Mental Health Act if the person registered is failing to comply with the requirements of the 
Mental Health Act. In these circumstances, the continued accommodation of a detained 
patient in such a home would be unlawful and necessitate their removal to an appropriately 
registered premises. We believe that the presence of a power to remove the authority to 
receive detained patients would be sufficient, in most circumstances, to ensure compliance 
with the requirements of good practice so that patients such as those described at 
paragraph 64 above would have the right to appeal (paragraph 75). 


11. We welcome the review of the Mental Health Act currently in progress and 
recommend that the role, powers and resources of the Mental Health Act Commission 
should be reviewed with a view to their extension to cover all designated mental health 
services (paragraph 76). 


12. We recommend that the Mental Health Act Commission should make its reports 
available to an agency serving both the Regional Commissions for Care Standards and the 
regulatory body we propose for acute independent services and that it should have 
representation on the national level of these regulatory bodies (paragraph 77). 


13. We recommend that the independent health regulator ensures that inspection teams 
have appropriately trained and experienced personnel to assess thoroughly the needs of 
children being treated in the independent sector and to ensure that such needs are met by 
staff holding the relevant qualifications for treating children even if their treatment forms 
only a small proportion of a hospital’s activity (paragraph 82). 


14. We recommend that the Government reviews the current arrangements for 
transmission of information between private and NHS GPs. We believe that the GMC 
should assess whether there are treatments and procedures which clinicians should be 
precluded from administering without access to a full patient medical history. We also 
believe that patients need to be warned that, if they consent to medical treatment by 
clinicians who do not have access to their medical records, they may run a considerable 
risk. This warning should be given verbally and in written form, with a form of words 
approved by the Department. Patients should be made aware of the strict confidentiality 
procedures that apply in the NHS, and that breaches of confidentiality will normally result 
in dismissal (paragraph 89). 


15. We believe that a national moderator will be required to assess whether emerging 
techniques and technologies pose any risk to patient safety. We recommend that, in 
addition to those invasive techniques currently subject to regulation, other procedures 
defined by the moderator should also be regulated. It is important that the list should be 
kept up to date; in our view the Department’s failure to maintain and update the 1984 Act 
in this regard is unacceptable. We recommend that the list should be capable of alteration 
by secondary rather than primary legislation, and that the Moderator reviews the list at 
least annually (paragraph 90). 
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16. We recommend the creation of an independent regulator for healthcare outside the 
NHS, responsible to Government, to identify appropriate standards and relevant activity 
and to provide for its regulation across the country. The wider range of health care 
services that we recommend to be brought within this remit will require regulation to be 
operated on a regional basis sharing a common resources centre with each Regional 
Commission of Care Standards. This common resource centre, we suggest, could be the 
location of the intellectual property of both the Care Commissions and the Independent 
Health Regulator. It could negotiate temporary transfers of staff from one regulator to 
another, giving an extremely flexible inspection regime. It could also co-ordinate training 
programmes for inspection staff taking account of best practice in both acute and non- 
acute care. It could provide a common services agency dealing with legal services and 
general administrative matters. It could operate both regionally and at national board level 
to ensure consistency of standards (paragraph 95). 


17. We expect all independent acute medical facilities to be brought into inspection so 
that, for example, there should no longer be exemption for Royal Charter hospitals and 
those established by Special Act of Parliament (paragraph 96). 


18. We recommend that CHI and NICE should inform a common resources centre for 
an Independent Healthcare Regulator and the Regional Commissions for Care Standards. 
The Regulator would be expected to draw on the findings of CHI in so far as they are 
applicable to the individual components under inspection. Independent providers should 
be obliged on request to submit clinical audit and similar data to CHI and NICE 
(paragraph 97). 


19. We recommend that the Mental Health Act Commission be represented on the 
national board of the common resource centre for the Independent Healthcare Regulator 
and Regional Commissions for Care Standards (paragraph 98). 


20. We consider that all private health care facilities operated within the management 
of the NHS should be required to function within the clinical procedures and management 
of the Trust in which they are located. Such an arrangement should require full 
participation in the Trust schemes of clinical governance and controls assurance. Only 
consultants with a current service contract or honorary contract with that Trust should be 
able to admit and treat private patients. This arrangement should include a requirement 
that any complaint in which the private medical care provided by the consultant outside 
their NHS contract is an issue which should be dealt with under the full complaints 
procedure of the NHS including access to the Health Services Ombudsman. This provision 
should be applicable to any private health care delivered within the terms of the NHS Acts 
and thus be applicable to the private use of the occasional pay bed as well as the consulting 
and in-patient private patient units of NHS Trusts (paragraph 103). 


21. Where a private patient unit is operated by a company on behalf of the Trust, we 
consider that it should fall to be regulated on the same basis as a hospital in the 
independent sector (paragraph 104). 


22. We recommend that the Secretary of State creates a licensing regime for the 
independent acute sector offering a wide range of powers and sanctions which places the 
burden of proof of compliance on the provider, not the regulator. We would like the 
Independent Regulator to issue a detailed code of practice with a view to ensuring that 
consistent national standards of inspection apply to the independent healthcare sector 
(paragraph 108). 
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23. We recommend that the GMC maintains a central database indicating where 
clinicians are currently employed, and where they have practising or admitting rights. We 
recommend that when suspensions occur as result of activity placing patients in any risk 
that suspension should automatically be notified to the GMC for inclusion on its database. 
The GMC should then be obliged to notify all current employers of the fact of suspension. 
All organizations employing clinicians should be required to first check their status with 
the GMC and will be notified of any suspensions currently applicable. We further 
recommend that the central councils for each of the other medical professions and 
professions allied to medicine take steps to ensure that they have robust procedures in place 
to prevent those under suspicion of endangering patient safety from coming into contact 
with patients (paragraph 113). 


24. We welcome the Secretary of State’s uncompromising statement that, in his view, if 
doctors have been suspended for “anything that could have any possible bearing on the 
safety or health of patients” they should not be free to work in the independent sector. This 
is also our view. We also welcome the proposal from Baroness Hayman that consideration 
should be given to extending the system of alert letters from doctors to other health 
professionals (paragraph 115). 


25. It seems to us that the impact of groundless suspensions in the NHS could be greatly 
mitigated if the NHS disciplinary procedures were expedited. This is an issue we hope to 
address in our forthcoming inquiry into adverse clinical incidents and outcomes in medical 
care (paragraph 116). 


26. We recommend that doctors working in specialist, general practice or other 
unsupervised positions in the independent sector should be required to undertake training 
of a standard equal to that required for equivalent NHS positions. We also recommend 
that the GMC addresses this in its proposals for revalidation (paragraph 121). 


27. We welcome the Government’s commitment to review the Professions Supplementary 
to Medicine Act with a view to increasing patient safety. We believe that there should be 
a duty of care imposed on all those directly involved in the provision of health care in the 
independent sector to ensure that patients are properly informed not only of the 
qualifications and titles of those seeing them but also of any financial relationship between 
these individuals and the parent company. Those seeking medical or psychiatric care may 
be vulnerable and easily impressed by the apparent qualifications of those treating them. 
It seems to us totally unacceptable that they are not offered greater protection (paragraph 
122). 


28. We recommend that the Department of Health liaises with the GMC to ensure that 
the Specialist Register accurately reflects both the qualifications and current experience 
of clinicians, by specialty and sub-specialty. We further recommend that this information 
should be made readily available to members of the public and their GPs. We believe that 
the most recent listing on the register for the surgeon performing an operation should be 
available to a patient in a readily comprehensible form (paragraph 124). 


29. Such is the importance which the independent hospitals themselves attach to Medical 
Advisory Committees in overseeing clinical standards in their hospitals, we recommend 
that the principles for the role of Medical Advisory Committees set out in the paper shared 
by the British Medical Association and the Private Practice Forum of the Academy of 
Medical Royal Colleges should be given statutory status (paragraph 126). 
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30. We recommend that the costs of regulating independent health care should be met 
in full by the sector. We accept that provision might need to be made to exempt certain not 
for profit organizations, for example some hospices, from all or part of the costs of 
inspection (paragraph 128). 


31. We recommend that the Government introduces measures to allow the NHS to 
recover the costs of remedial treatment in circumstances where practitioners in the 
independent sector have been negligent; where a sum has been awarded for remedial 
treatment, and that treatment subsequently takes place in the NHS, then the NHS should 
be entitled to recover that sum (paragraph 130). 


32. We recommend that independent hospitals carrying out surgical procedures which 
do not have their own intensive care facilities should be required to enter into a formal 
contract for their provision with a local NHS trust and that the independent providers 
should be required to compensate the NHS for intensive care provided as a direct 
consequence of elective treatment undertaken in the independent sector (paragraph 132). 


33. We think it essential that each provider, as part of their mandatory complaints 
procedure, offers all complainants an early opportunity for an independent review of their 
case with a view to achieving an adequate explanation of events (paragraph 140). 


34. We recommend that all independent health care providers should be obliged to 
provide clear and accessible information to their customers on the complaints procedures 
open to them including external complaint routes such as (at present) via health authorities, 
or (if our recommendations are accepted) the independent regulator. We believe that the 
provision of an adequate complaints procedure should be a registration requirement and 
that the independent inspector should have access to all documentation and records 
relating to complaints and that these should be taken into account in any decision as to 
whether to maintain registration (paragraph 141). 


35. We recommend that the remit of Community Health Councils should be extended to 
include the activity of the independent sector. We believe that any costs accruing from this 
should be met by the sector itself and come out of the licensing fee (paragraph 142). 


36. We recommend that, as a statutory condition, the provider organization should be 
legally responsible for the investigation of all adverse clinical incidents, including those 
relating to clinical practice, that take place on its premises and that full medical records 
should be available at all times to a clinician nominated by the provider as well as to the 
patient or patient representative. Each provider should be obliged to name and advertise 
a complaints manager to whom all complaints should be made (paragraph 143). 


37. We have considered the argument in favour of extending the role of the 
Commissioner to cover patients funded privately, but believe it would be preferable for the 
sector to have a separate Commissioner, with the Health Service Commissioner retaining 
responsibility for those patients funded by the NHS in the independent sector. We believe 
it would be more appropriate for such a Commissioner for the independent sector to have 
powers beyond naming and shaming. We recommend that the findings of such a 
Commissioner should be transmitted directly to the Independent Regulator who could 
impose any necessary sanctions. The Commissioner should be accountable to Parliament. 
We recommend that the costs of a Commissioner for the independent sector should be met 
in full by the sector (paragraph 146). 
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38. We recommend that, in relation to independent mental health services, there should 
be access to a recognized, nation wide complaints system incorporating an independent 
review and Ombudsman mechanisms (paragraph 148). 


39. Many of the recommendations we have made in this report will require primary 
legislation which will take time. It is our view that existing regulations could and should 
be more consistently and effectively implemented until such legislation is enacted 
(paragraph 149). 
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LIST OF ABBREVIATIONS USED 


The Registered Homes Act 1984 

Action for the Proper Regulation of Private Hospitals 
Advertising Standards Authority 

Action for Victims of Medical Accidents 

British Association of Cosmetic Surgeons 

British Medical Association 

Regional Commissions for Care Standards 
Commission for Health Improvement 

Care Programme Approach 

The Department of Health 

The General Medical Council 

Human Fertilisation and Embryology Authority 
Independent Healthcare Association 

Join Committee for Postgraduate Training in General Practice 
Medical Advisory Committee 

Mental Health Act Commission 

National Institute for Clinical Excellence 


Royal College of Nursing 
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MINUTES OF PROCEEDINGS RELATING TO THE 
REPORT 


Monday 12 July 
(Second Meeting) 
Members present: 


Mr David Hinchliffe, in the Chair 


Mr John Austin Dr Howard Stoate 
Dr Peter Brand Audrey Wise 
Julia Drown 


The Committee deliberated. 


Draft Report, proposed by the Chairman (The Regulation of Private and other Independent 
Healthcare), brought up and read. 


Ordered, That the draft Report be read a second time, paragraph by paragraph. 
Paragraphs | to 145 read and agreed to. 


Motion made and question put, That Paragraph 146 be left out and that the following 
paragraph be inserted: 


“We are convinced that users of the private health sector should have access to the services 
of a Health Commissioner accountable to Parliament. We believe it would be appropriate for 
a Commissioner for the independent sector to have powers beyond naming and shaming. We 
recommend that the funding of the Commissioner should be transmitted directly to the 
Independent Regulator who could impose any necessary sanctions. We further recommend that 
the costs of a Commissioner for the Independent Sector should be met in full by the 
sector.”—(Dr Peter Brand.) 


The Committee divided 


AYES 1 NOES 4 

Dr Peter Brand Mr John Austin 
Julia Drown 
Dr Howard Stoate 
Audrey Wise 


Paragraphs 146 to 148 read and agreed to. 
Resolved, That the Report be the Fifth Report of the Committee to the House. 
Ordered, That the Chairman do make the Report to the House. 


Several papers were ordered to be appended to the Minutes of Evidence. 
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Ordered, That the provisions of Standing Order No. 134 (Select Committee (reports)) be 
applied to the Report. 


Ordered, That the Appendices to the Minutes of Evidence taken before the Committee be 
reported to the House—{7he Chairman.) 


Several Memoranda were ordered to be reported to the House. 


[Adjourned till Thursday next at a quarter to Four o’clock. 
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